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MEMORANDUM RE OFFICE OF LIEUTEN- 

ANT-GOVERNOR OF A PROVINCE: ITS 

CONSTITUTIONAL CHARACTER AND 
FUNCTIONS 


1, Statutory The office of Lieutenant-Governor of a 
Creation of Province owes its existence, its constitutional 


Office and Pro- : Cares 
visions relating CDaracter, functions and incidents to the 


thereto. provisions of the British North America Act, 

1867, and to the terms of the commission 
and instructions issued to this important officer. The 
following provisions of that Act (sections 55, 56 and 57 
being reproduced with.the adaptations provided for by 
section 90), relate to, or have a bearing upon, the Office 
of Lieutenant-Governor, its constitutional status and func- 
tions: 


9. The Executive Government and Authority of and over Canada is Declaration 
hereby declared to continue and be vested in the Queen. Power inthe 
ueen. 
10. The Provisions of this Act referring to the Governor General Application 
extend and apply to the Governor General for the Time being of Canada, of Ph 
or other the Chief Executive Officer or Administrator for the Time being to Governor 
carrying on the Government of Canada on behalf and in the Name of General. 


the Queen, by whatever Title he is designated. 


11. There shall be a Council to aid and advise in the Government Constitution 
of Canada, to be styled the Queen’s Privy Council for Canada; and the eee 
Persons who are to be Members of that Council shall be from time £0 for Camada. 
time chosen and summoned by the Governor General and sworn in as 
Privy Councillors, and Members thereof may be from Time to Time 
removed by the Governor General. 


13. The Provisions of this Act referring to the Governor General in Application 
Council shall be construed as referring to the Governor General acting ©’. 'TOVisiONs 
by and with the Advice of the Queen’s Privy Council for Canade. Aplasilen De 

} General im 

55. Where a Bill passed by the House or Houses of the Legislature Council. 
is presented to the Lieutenant-Governor of the Province for the Governor Abo leer 
General's Assent, he shall declare, according to his discretion, but subject Ament to 
to the provisions of this Act and to the Governor General’s Instructions, Bills, &. 
either that he assents thereto in the Governor General’s name, or that 
he withholds the Governor General’s Assent or that he reaerves the Bill 


for the Signification of the Governor General’s pleasure. 
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56. Where the Lieutenant-Governor of the Province assents to a Bill 
in the Governor General’s name, he shall by the first convenient Oppor- 
tunity send an authentic copy of the Act to the Governor General, and 
if the Governor General in Council within One Year after Receipt 
thereof by the Governor General thinks fit to disallow the Act, such 
Disallowance (with a Certificate of the Governor General of the Day on 
which the Act was received by him) being signified by the Lieutenant- 
Governor by Speech or Message to the House, or, if more than one, to 
each of the Houses of the Legislature, or by Proclamation, shall annul 
the Act from and after the Day of such Signification. 


57. A Bill reserved for the Signification of the Governor General’s 
pleasure shall not have any Force unless and until within One Year from 
the Day on which it was presented to the Lieutenant-Governor for the 
Governor General’s Assent, the Lieutenant-Governor Signifies, by Speech 
or Message to the House, or, if more than one, to each of the Houses of 
the Legislature or by Proclamation, that it has received the Assent of the 
Governor General in Council. 

An Entry of every such Speech, Message, or Proclamation shall be 
made in the Journal of the House, or of each House, if more than one. 
and a Duplicate thereof duly attested shall be delivered to the proper 
Officer to be kept among the Records of the Province. 


58. For each Province there shall be an Officer, styled the Lieutenant- 
Governor, appointed by the Governor General in Council by Instrument 
‘under the Great Seal of Canada. 


59. A Lieutenant-Governor shall hold’ office during the Pleasure of 
the Governor General; but any Lieutenant-Governor appointed after the 
Commencement of the First Session of the Parliament of Canada 
shall not be removable within Five Years from his Appointment, except 
for Cause assigned, which shall be communicated to him in Writing 
within One Month after the Order for his Removal is made, and shall 
be communicated by Message to the Senate and to the House of Commons 
within One Week thereafter if the Parliament is then sitting, and if not 
then within One Week after the Commencement of the next Session of 
the Parliament. 


60. The Salaries of the Lieutenant-Governors shall be fixed and 
provided by the Parliament of Canada. 


61. Every Lieutenant-Governor shall, before assuming the Duties of 
his Office, make and subscribe before the Governor General or some 
Person authorized by him, Oaths of Allegiance and Office similar to those 
taken by the Governor General. 


62. The Provisions of this Act referring to the Lieutenant- 
Governor extend and apply to the Lieutenant-Governor for the Time 
being of each Province or other the Chief Executive Officer or 
Administrator for the time being carrying on the Government of the 
Province, by whatever Title he is designated. 


63. The Executive Council of Ontario and of Quebec shall be 
composed of such Persons as the Lieutenant-Governor from Time to 
Time thinks fit, and in the first instance of the following Officers, namely, 
—the Attorney-General, the Secretary and Registrar of the Province, 
the Treasurer of the Province, the Commissioner of Crown Lands, and 
the Commissioner of Agriculture and Public Works, and in Quebec, the 
Speaker of the Legislative Council and the Solicitor General. 
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64. The Constitution of the Executive Authority in each of the Executive 
Provinces of Nova Scotia and New Brunswick shall, subject to the Government 


N 
Provisions of this Act, continue as it exists at the Union’ until altered Sisttn mad 
under the Authority of this Act. New 
Brunswick. 


65. All Powers, Authorities, and Paneons which under any Act of the Powers to be 

Parliament of Great Britain, or of the Parliament of the United Kingdom sorts peciourae 
of Great Britain and Tread or of the Legislature of Upper Canada, Lower Governor of 
Canada, or Canada, were or are before or at the Union vested in or exercise- reeuiey ie 
able by the respective Governors or Lieutenant-Governors of those Prov- tne aenNal 
inces, with the Advice or with the Advice and Consent of the respective alone. 
Executive Councils thereof, or in conjunction with those Councils, or with 
any Number of Members thereof, or by those Governors or Lieutenant- 
Governors individually shall, as far as the same are capable of being 
exercised after the Union in relation to the Government of Ontario and 
Quebec respectively, be vested in and shall or may be exercised by 
the Lieutenant-Governor of Ontario and Quebec respectively, with the 
Advice or with the Advice or Consent of or in conjunction with the 
respective Executive Councils, or any Members thereof, or by the 
Lieutenant-Governor individually, as the Case requires, subject never- 
theless (except with respect to such as exist under Acts of the Parlia- 
ment of Great Britain, or of the Parliament of the United Kingdom of 
Great Britain and Ireland), to be abolished or altered by the respective 
Legislatures of Ontario and Quebec. 


66. The Provisions of this Act referring to the Lieutenant-Governor Application 
in Council shall be construed as referring to the Lieutenant-Governor sacar 
of the Province acting by and with the Advice of the Executive Council Ljeytenant- 


thereof. Governor in 
Council, 
67. The Governor General in Council may from Time to Time appoint Administra- 
an Administrator to execute the Office and Functions of Lieutenant- 0? 
. : ih absence, &c. 
Governor during his Absence, Illness, or other Inability. of 
Lieutenant- 


82. The Lieutenant-Governor of Ontario and of Quebec shall from “overnor. 
Time to Time, in the Queen’s Name, by Instrument under the Great pete 
Seal of the Province, summon and call together the Legislative Assembly ladies ees: 
of the Province. . Aasemblicn 


90. The following Provisions of this Act respecting the Parliament Application 
of Canada, namely,—The Provisions relating to Appropriation and Tax fick 
Bills, the Recommendation of Money Votes, the Assent to Bills, the DNOHILiGnE 
Disallowance of Acts, and the Signification of Pleasure on Bills fecoiens respecting 
—shall extend and ate to the Legislatures of the several Provinces as manna 
if those Provisions were here re-enacted and made applicable in Terms Nahe 
to the respective Provinces and the Legislatures thereof, with. the 
Substitution of the Lieutenant-Governor of the Province for the Governor 
General, of the Governor General for the Queen and for a Secretary of 
State, of One Year for Two Years, and of the Province for Canada. 


92. In Each Province the Legislature may exclusively make laws in Subject of 
relation to Matters coming within the class of subject next hereinafter exclusive 
enumerated; that is to say,— Poeton. 

1. The Amendment from Time to Time, notwithstanding anything 

in this Act, of the Constitution of the Province, except as Rogue 


the Office a Lieutenant-Governor. 
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It will be observed that by sec. 58, the Lieutenant- 
Governor for each Province is appointed by the Governor 
General in Council by Instrument under the Great Seal 
of Canada; that by sec. 67, the Governor General in 
Council is likewise empowered to appoint an adminis- 
trator to execute the office and functions of Lieutenant- 
Governor during his absence, illness, or other inability; 
that by sec. 59, the Lieutenant-Governor holds office during 
the pleasure of the Governor General, subject however to 
the express condition that no Lieutenant-Governor of a 
Province “shall be removable within five years from his 
appointment, except for cause assigned, which shall be 
communicated to him in writing within one month after 
the order for his removal is made”; which cause shall 
also be communicated by message within one week there- 
after to both Houses of the Dominion Parliament if then 
sitting, and, if not, then within one week after the 
commencement of the next session of Parliament; that by 
sec. 60 the salaries of the Lieutenant-Governors are fixed 
and provided by the Parliament of Canada; and that by 
sec. 55, whenever a Bill passed by the House or Houses 
of the Legislature is presented to him for assent, the 
Lieutenant-Governor shall declare “according to his 
discretion, but subject to the provisions of this Act and 
to the Governor General’s instructions,’ either that he 
assents thereto in the Governor General’s name, or that 
he withholds the Governor General’s assent, or that he 
reserves the Bill for the signification of the Governor 
General’s pleasure. , 


s Form of The general form of commission issued to 
Peeeae of the Lieutenant-Governors of the Provinces 
Gavernous of Canada, and under which they exercise 


the functions of their office, reads as follows: 


“Know you, that we reposing special trust and confidence in the 
prudence, courage, loyalty, integrity and ability of you the said.......... 
seen Dare have by, and with the advice of Our Privy Council for Canada. 
thought fit to constitute and appoint, and We do hereby constitute and 
appoint: you: the Said! ceo. aca sass , to be the Lieutenant-Governor 
in and over the Province of.............. one of the Provinces of our 
Dominion of Canada, during the will and pleasure of Our Governor 
General of Canada. 


And we do hereby authorize and empower and command you the 
ST RRP PO ree SRL Pr ere in due manner to do and execute all things 
that shall belong to your said command, and the trust we have reposed 


is 


in you, according to the several powers, provisions and directions granted 
or appointed you by virtue of the Act of the Parliament of the United 
Kingdom of Great Britain and Ireland, passed in the Thirtieth Year of Her 
late Majesty’s Reign, called and known as ‘The British North America 
Act, 1867” and of all other Statutes in that behalf and of this our Present 
Commission, according to such instructions as are herewith given to you 
and hereunto annexed or which may from time to time be given to you, 
in respect of the said Province of..............-- under the Sign Manual 
of Our Governor General, of Our Dominion of Canada, or by order of 
Our Privy Council for Canada, and according to such Laws as are or may 
- be in force within the said Province of............ 

And We do hereby further appoint that so soon as you shall have 
taken the prescribed oaths and entered upon the duties of your office, 
this Our Present Commission shall supersede our Commission under the 
Great Seal of Canada, bearing date.......... day~ Olea. s one thousand 
nine hundred and........ S APDOIMEING < . 00s 0, 5:018 0140 « Rentals to be the 
Lieutenant-Governor of the said Province of................ es 

In Testimony whereof We have caused these Our Letters to be made 
Patent and the Great Seal of Canada to be hereunto affixed. 

Witness, Etc., Etc. 


At Our Government House in Our City of Ottawa, this........... 2 


Desoto in the year of Our Lord one thousand nine hundred 
Cit, laaeeRiay ee late and vin. ERE Aaa icaelees ois year of Our Reign...... piety 8 
3. Form of It will be observed that the Commission 


Instructions to issued to Lieutenant-Governors in terms 
Lieutenant- ; : 
Ge) aio authorizes them to perform and execute their 
several functions according to the provisions 
of the British North America Act, 1867, and all other 
Statutes in that behalf, and “according to such instruc- 
tions as are herewith given to you and hereunto annexed 
or which may from time to time be given to you - 
under the Sign Manual of our Govérnor General of our 
Dominion of Canada, or by order of our Privy Council 
for Canada.” It seems, however, that though the Com- 
mission thus expressly refers to instructions accompany- 
ing it, no instructions were, in point of fact, annexed 
to the Commission of a Lieutenant-Governor until 1892. 
This omission having been brought to his attention, His 
Excellency the Governor General in Council, by Order 
dated 16th June, 1892, (P.C. 1574) approved of a general 
form of Instructions to be given to the Lieutenant-Gov- 
ernors of the several Provinces at the time of their appoint- 
ment. The form of Instructions so approved reads as 
follows: 
“ Whereas it is enacted in and by ‘The British North America Act, 
1867, that for each Province there shall be an Officer, styled the Lieutenant- 


Governor, appointed by the Governor General in Council by instrument 
under the Great Seal of Canada; and whereas, by and with the.advice of 
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the King’s Privy Council for Canada, I have, by Commission under the 
Great Seal of Canada, constituted and appointed..............eceeees 
to be Lieutenant-Governor in and over the said Province of............ 
itt kts We gyahde tots ake *.....+++e..+-, One of the Provinces of the Dominion 
of Canada, and thereby authorized and empowered and commanded him 
in due manner, to do and execute all things belonging to his said com- 
mand and trust according to the several powers, provisions and directions 
granted or appointed to him by virtue of the said Act, and of all other 
Statutes in that behalf, and of the said Commission, according to such 
instructions as were with the said Commission given unto him, or which 
might, from time to time,-be given to him in respect to the said Province 
under my Sign Manual 
or by order of ie ing s Privy Council for Canada, and according to such 
laws as are or may be in force within the said Proven Of fice ae 


OF Om © © is 0 6 6 6 wee 6 10.0) 6 61d 2 0 |e) 9) Bete). e) 04) 8 lees 


I. Now, therefore, I do by these my Instructions under my Sign 
Manual, by and with the advice of the King’s Privy Council for Canada, 
declare my pleasure to be that the Lieutenant-Governor of the Province 
OF ities nots iat de bce las Mien aR Be a , for the time being, shall, with 
all due solemnity, cause Oe said Cemaiaion under the Great Seal of 
Canada, appointing him Lieutenant-Governor, to be réad and published 
in the presence of the Chief Justice for the time being or other Judge of 
the Supreme Court (or, as the case may be) of the said Province and 
of the members of the Executive Council in the said Province. 


II. And I do further declare my pleasure to be that the Lieutenant- 
Governor and every other officer appointed to administer the Govern- 
ment of the said Province, shall take the oath of allegiance in the form 
provided by the said Act, and likewise that he or they shall take the 
usual oaths for the due execution of the office of Lieutenant-Governor, 
which oaths the said Chief Justice for the time being of the said Province 
(or Court, as the case may be), or in his absence, or in the event of his 
being otherwise incapacitated any Judge of the Supreme Court (or other 
Court, as the case may be) of the said Province, or in the case of emer- 
gency any one duly commissioned by me, shall and is hereby required 
to tender or administer unto him or them, 


III. And I do authorize and require the Lieutenant-Governor, from 
time to time, to administer to all and every person or persons, to whom 
he is by the said Act directed to administer the same, the said oath of 
allegiance and generally to administer such other oath or oaths as he 
lawfully may, and as may from time to time be prescribed by any Laws 
or Statutes in that behalf provided. 


IV. The Lieutenant-Governor is to take care that all Laws assented 
to by him in my name, or reserved for signification of my pleasure, there- 
on, shall, when transmitted by him, be fairly abstracted in the margin, 
and be aceeen eed in such cases as may seem to him necessary, with 
such explanatory observations as may be required to exhibit the reasons 
and occasions for proposing such laws, 


V. Whenever the Lieutenant-Governor assents to a Bill, he shall, 
within ten days thereafter, send an authentic copy of the Act to the 
Secretary of State of Canada. 


Vee 


VI. The Lieutenant-Governor, on receipt of a copy of an Order in 
Council disallowing an Act with my certificate of the date on which the 
Act was received by me, shall forthwith make proclamation in the said 
‘Province of such certificate, and of the disallowance of the said Act. 
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VII. The Lieutenant-Governor shall not quit the Province without 
having first obtained leave from me for so doing, under my Sign Manual, 
or through the Secretary of State of Canada.” 


4. Views as to For a period of some twenty-five years 
pe following Confederation, there was diver- 
1892. gence of opinion amongst statesmen as well 
as Judges as to the true legal status of the 

office of Lieutenant-Governor. This divergence of opin- 
ion may, no doubt, be largely ascribed to misconceptions 
springing from the fact that Lieutenant-Governors were 
not directly nominated or appointed by the Sovereign, 
but received their appointments from the Governor 
General in Council. It may also have been due, to 
Some extent, to the influence of Sir John Macdonald, 
whose preference for a. legislative, rather than a federal, 
union was well known (Corr. Sir John Macdonald, 1840- 
1891, by Sir Joseph Pope, p. 11, Note 1), and who was 
disposed to look upon the Provinces as being little more 
than glorified municipal institutions. As indicating the 
temper of his views towards the Provinces, the following 
extract from a letter dated October 26, 1868, from Sir John 
Macdonald to Brown Chamberlain, M.P., is illuminating: 
“My own opinion is that the General Government or Parliament 
should pay no more regard to the status or position of the Local Govern- 
ments than they would to the prospects of the ruling party in the 
Corporation of Quebec or Montreal. So long as the dual system exists, 
a certain sympathy will also exist. This was beneficial at the commence- 
ment of matters and should be kept up, at all events for this parliament, 


until the new constitution shall have stiffened in the mould.” (Corr, Sir 
John Macdonald, 1840-1891, p. 75). 


There are, on. the one hand, opinion and dicta which 
treated the Laeutenant-Governors as being exclusively fed- 
eral officers, and not in any sense representatives of the 
Sovereign; and on the other hand, there are other opinions, 
not So numerous, which held it to be a fallacy to say that 
the Lieutenant-Governors, because appointed by the 
Governor General, did not in any sense represent the Sove- 
reign in the Government of the Provinces. 


49233—2 
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For instance, in a despatch, dated November 7, 1872, to 
the Governor General of Canada, the Colonial Secretary 
(the Earl of Kimberley) said: 


“And with reference to the question asked by Sir Hastings Doyle, 
and submitted by Lord Lisgar for my decision, namely, ‘whether the 
Lieutenant-Governors are supposed to be acting on behalf of the Queen,’ 
I have to observe that while from the nature of their appointment they 
represent on ordinary occasions the Dominion Government, there are 
nevertheless occasions (such as the opening or closing of a session of the 
Provincial Legislature, the celebration of Her Majesty’s Birthday, the 
holding of a levee, etc., etc.), on which they should be deemed to be 
acting directly on hehalf of Her Majesty, and the first part of the 
National Anthem should be played in their presence.” (Ont, Sess. Pap. 
1873, No, 67). ; 


Further, Earl Carnarvon, Secretary of State for the 
Colonies, in a despatch of January 7, 1875, to the Governor 
General of Canada, said: 

“The Liéutenant-Governors of the Provinces of the Dominion, how- 
ever important locally their functions may be, are a part of the Colonial 
Administrative Staff, and are more immediately responsible to the Gover- 
nor General in Council. They do not hold Commissions from the Crown, 
and neither in power nor privilege resemble those Governors or even 
Lieutenant-Governors of Colonies to whom, after special consideration of 
a personal fitness, the Queen under the Great Seal and her own hand and 
signet delegates portions of her prerogatives and issues her own instruc- 
tions.” (Can. Sess. Pap. Vol. 8 (1875), No. 11, p. 38). 


Similarly in a report to the Governor General in Council, 
approved by Order of April 1, 1875, the then Minister of 
Justice, the Honourable T. Fournier, said: 


“The Queen not being in any way an enacting party or power of 
such a Legislature, Her Majesty’s name is improperly used in the provin- 
cial legislation.” (Dom.-Prov. Leg. 1867-1895, p. 120). 
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In Appendix “A” to this memorandum are set forth 
extracts from various decisions of the Courts in Canada 
containing expressions of judicial opinion concerning the 
nature of the office'of Lieutenant-Governor of a Province. 

For dicta expressive of the view that the Lieutenant- 
Governors were not the Sovereign’s representatives, or, at 
all events, not her direct representatives, but were rather 
officers of the Dominion Government, there are the follow- 
ing citations: 

Church v. Blake (1876) 3 Cart. Cas. on B.N.A. Act, 100; per Tascher- 
eau, J. at p. 114; 

Regina v. Amer (1878) 42 U.C.Q.B.R. 391, 407, 408, per Harrison, CJ.; 

Lenoir v. Ritchie (1879) 3 S.C.R. 575; per Henry, J. at p. 613; per 
Taschereau, J. at pp. 622, 623; per Gwynne, J. at pp. 634, 635, 637; 

Mercer v, Attorney-General of Ontario (1881) 5 S.C.R. 5388; per 
Taschereau, J. at pp. 671, 672, 673; per Gwynne, J. at p. 711. 


1] 


The Queen v. Bank of Nova Scotia (1885) 11 S.C.R. 1; per 
Taschereau, J. at p. 24; : 

Gibson v. McDonald (1885) 7 O.R 401; per O’Connor, J. at pp. 420, 
421, 422. 


Of the opinions so expressed, perhaps the most extreme 
was that of Gwynne, J. in Lenoir v. Ritchie (1879) 3 S.C.R. 
575, where he said at p. 634: 


“The Provincial Governments are, as it were, carved out of and 
subordinated to, the Dominion. The head of their executive Government 
is not an officer appointed by Her Majesty, or holding any commission 
from her, or in any manner personally representing her, but an officer of 
the Dominion Government, appointed by the Governor General, acting 
under the advice of a council, which the Act constitutes the Privy Council 
of the Dominion. The Queen forms no part of the Provincial Legisla- 
tures, as she does of the Dominion Parliament.” 


On the other hand, there were other judges who were dis- 
posed to regard the Lieutenant-Governors as representa- 
tives of the Sovereign for the purposes of Provincial Gov- 
ernment. Of opinions to this effect the following are cita- 
tions: 


Church v. Blake (1876) 3 Cart. Cas. On B.N.A. Act, 100; per 
Tessier, J. at p. 105; 

Mercer v, Attorney-General of Ontario (1881) 5 S.C.R. 538; per 
Ritchie, J. at pp. 637, 638; 

Molson v. Chapleau (1883) 6 Leg. News. 222; per Papineau, J. at 
p. 224; 

Regina v. St. Catharines Milling Co. (1886) 13 O.A.R, 148; per 
Burton, J.A. at pp. 165, 166. 


Typical of the opinions so expressed is that of Ritchie, 
C. J. in Mercer v. Attorney General of Ontario, ibid supra, 
where the learned Chief Justice of Canada said: 


“To say then that the Lieutenant-Governors because appointed by 
the Governor General, do not in any sense represent the Queen im the 
government of their Provinces, is, in my opinion, a fallacy; they repre- 
sent the Queen as Lieutenant-Governors did before confederation, in the 
performance of all executive or administrative acts now left to be per- 
formed by Lieutenant-Governors in the Provinces in the name of the 
Queen.” 


The position was also put forcibly by Papineau, J. in 
Molson v. Chapleau, ibid supra, where the learned judge 
said: 

“Now, if the Queen has withdrawn, by the federal compact, both 
from the legislature and executive of the provinces, and if the Lieutenant- 
Governors are not her representatives, and do not exercise in her name 
and in her stead the authority which they exercise; these provinces: are 
no longer integral parts of the Empire. . . . Either the Lieutenant-Gov- 
ernors and legislators act in their own name (then they are independent 
of Her Majesty) or they do so in the name of Her Majesty, and then they 
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are her representatives. If it is right to say that Her Majesty in person 
does not form part of the provincial legislatures and provincial govern- 
ments, it is equally right to say that she forms part of them by repre- 
sentation. For she cannot cease to form part of them, personally or by 
representation, without ceasing to be sovereign of those provinces.” 


5. Judicial view Any doubt that the Lieutenant-Governors of 
as to nature of Provinces are for the purposes of Provincial 
Office since 1892. : : 

Government representatives of the Sovereign 
was finally settled by the judgment of the Judicial 
Committee of the Privy Council in’The Liquidators of 
the Maritime Bank of Canada v. The Receiver-General 
of New Brunswick (1892) A.C. 437. In this case it was 
argued that the effect of the British North America Act, 
1867, had been to sever all connection between the Crown 
and the Provinces to make the Government of the Domin- 
ion the only Government of Her Majesty in North America; 
and to reduce the Provinces to the rank of independent 
municipal institutions. In rejecting this contention, Lord 
Watson, delivering the judgment of the Board, said at pp. 
441 and 4438: 


“Their Lordships do not think it necessary to examine in minute 
detail, the provisions of the Act of 1867, which nowhere profess to curtail 
in any respect the rights and privileges of the Crown, or to disturb the 
relations then subsisting between the Sovereign and the provinces... . 

It would require very express language, such as is not to be found 
in the Act of 1867, to warrant the inference that the Imperial Legislature 
meant to vest in the provinces of Canada the right of exercising sunreme 
legislative powers in which the British Sovereign was té have no share 

If the Act had not committed to the Governor General the 
power of appointing and removing Lieutenant-Governors, there would 
have been no room for the argument, which, if pushed to its logical 
conclusion, would prove that the Governor General, and not the Queen, 
whose Viceroy he is, became the Sovereign authority of the prevince 
whenever the Act of 1867 came into operation. But the argument 
ignores the fact that, by sect. 58, the appointment of a provincial gov- 
ernor is made by the ‘Governor General in Council by Instrument under 
the Great Seal of Canada,’ or, in other words, by the Executive Govern- 
ment of the Dominion, which is, by sect. 9, expressly declared ‘to continue 
and be vested in the Queen.’ There is no constitutional anomaly in an 
executive officer of the Crown receiving his appointment at the hands of | 
a governing body who have no powers and no functions except as repre- 
sentatives of the Crown. The Act of the Governor General and his— 
Council in making the appointment is, within the meaning of the Statute 
the act of the Crown, and a Lieutenant-Governor, when appointed, is as 
much the representative of Her Majesty for all purposes of provincial 
government as the Governor General himself is for all purpose of Domin- 
lon government.” 


More recently in re The Initiative and Referendum Act, 
(1919) A.C. 935, it was held by the Judicial Committee of 
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the Privy Council that sec. 92, head 1, of the British North 
America Act, 1867, which empowers a Provincial Legisla- 
ture to amend the Constitution of a Province “except as 
regaras the office of Lieutenant-Governor,” excludes the 
making of a iaw which abrogates any power which the 
Crown possesses through the Lieutenant-Governor who 
directly represents the Crown. Accordingly, the Board held 
to be invalid a provincial statute which compelled the Lieu- 
tenant-Governor to submit a proposed law to a body of 
voters totally distinct from the Legislature of which he was 
the constitutional head and rendered him powerless to pre- 
vent it from becoming an actual law if approved by those 
voters since the effect of such a statute was wholly to ex- 
clude the Lieutenant-Governor from the new legislative 
authority. 

However, it may well be, as has been judicially stated, 
that sec. 92 (1) of the B.N.A. Act does not inhibit a 
statutory increase of powers and duties germane to the 
office of Lieutenant-Governor, as, for example, the power 
of commuting and remitting offences against the laws of the 
province or offences over which the legislative authority 
of a province extends: Attorney General of Canada v. 
Attorney General of Ontario, 20 O.R. 222; 19 O.A.R. 31; 
23 S.C.R. 458. 

In the case just cited, Chancellor Boyd, speaking of sec. 
92 (1) “which forbids interference with the office of Lieu- 
tenant Governor,” said: (20 O.R. 222, 247). 


“That veto is manifestly intended to keep intact the headship of the 
Provincial Government, forming, as it does, the link of federal power; 
no essential change is possible in the constitutional position or functions 
of this chief officer, but that does not inhibit a statutory increase of duties 
germane to the office.” 


This view seems to be consistent with the later decision 
of the Judicial Committee of the Privy Council in Attorney 
General for the Dominion of Canada v. Attorney General 
for Ontario (1898) A.C. 247, wherein it was held that a 
Statute of Ontario which empowered the Lieutenant-Gov- 
ernor of the Province to confer precedence by patents upon 
such members of the bar of the province as he might think 
fit to select, was intra vires of the Provincial Legislature in 
virtue of s. 92 (1), (4) and (14) of the British North 
America Act, 1867. 
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Perhaps the true effect of the words of exception in sec. 
92 (1) of the B.N.A. Act was stated by Mr. Edward Blake, 
K.C., in his argument before the Ontario Court of Appeal 
in the Pardoning Power Case above cited (19 O.A.R. 31). 
Mr. Blake said: 


“This means that those elements of the constitution which can 
properly be deemed to be parts of the constitution relating to the office 
of Lieutenant-Governors are not to be changed; and for an obvious reason, 
because the Lieutenant-Governor is the link between the federal and the 
provincial, aye, and between the imperial and the provincial authority; 
he is the means of communication; he is the agent and conduit of imperial 
as well as federal connection; and, therefore, his office under the constitu- 
tion, his constitutional position as a federal officer, is not to be affected.” 


And the Ontario Court of Appeal, 19 O.A.R. at p. 31 
and the majority of the Supreme Court of Canada, 23 
S.C.R., 458, affirmed him in holding the Ontario Act there 
in question intra vires, though it purported to vest certain 
powers, authorities and functions in the Lieutenant- 
Governor of Ontario. 


6. Dual capacity It is submitted that the Lieutenant- 

of Lieutenant- (Governor, as the head of the Executive 

Governors in : 

eG onan Government of the Province (sec. 58, 

functions B.N.A. Act) and as a constituent branch 
of each Provincial Legislature (secs. 69, 71 


and 88, B.N.A. Act), acts in two capacities, namely:— 


(a) as the representative of the Sovereign for all pur- 
poses of provincial government, and 

(b) as a Dominion officer in respect of the discharge of 
certain of his, functions. 


The former capacity is, as it were, overlaid by the latter 
capacity. 

‘So far as regards the internal administration of his 
government, he is merely a constitutional sovereign, acting 
through his advisers, interfering with their policy or their 
patronage, if at all, only as a friend and important coun- 
cillor . . . . . . Under responsible government he 
becomes the image, in little, of a constitutional King. 

... He has to reconcile as well as he can his 
agape function as Governor responsible to the Crown” 
(in Canada to the Governor General in Council) “and 
as a constitutional head of an executive controlled by his 
advisers.” (Mr. Herman Merivale, for 12 years Under 
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Secretary of State for the Colonies, in Col. and C. pp. 649, 
666, quoted with approval in “ British Rule and Jurisdic- 
tion beyond the Seas,” by Sir Henry Jenkyns, Parliament- 
tary Counsel to the United Kingdom, 1902, pp. 105-6). 

That a Lieutenant-Governor of a Province is, in respect 
of certain of his functions, a Dominion officer, seems to 
be incontrovertibly evident. If the act of the Governor 
General in Council in appointing a Lieutenant-Governor 
is, in effect, the act of the Sovereign (Liquidators of the 
Maritime Bank of Canada v. Receiver-General of New 
Brunswick (1892) A.C. 487, at 443; In re The Initiative 
and Referendum Act (1919) A.C. 935), it is none the less 
the act of the Sovereign in respect of his government of 
Canada. Moreover, the salaries of the Lieutenant-Gover- 
nors are fixed and provided by Parliament (sec. 60, B.N.A. 
Act, and the Salaries Act, R.S.C. 1927, cap. 182); and still 
more significant as indicating the capacity of the Lieuten- 
ant-Governor as a Dominion officer is the fact that he is 
required whenever a Bill passed by the House or Houses 
of the Provincial Legislature is presented to him for the 
Royal Assent, to “declare, according to his discretion, but 
subject to the provisions of this Act and to the Governor 
General’s Instructions, either that he assents thereto in 
the Governor General’s name or that he withholds the 
Governor General’s assent or that he reserved the Bill for 
the signification of the Governor General’s pleasure.” In 
respect of these functions, a Lieutenant-Governor appears 
to act strictly as a Dominion officer, subject to the instruc- 
tions of the Governor General in Council; but his capacity 
as a Dominion officer in relation to assenting to or with- 
holding assent to a Bill-passed by the House or Houses of 
the Provincial Legislature, and presented to him for assent, 
is, in actual practice, only nominal. It is recognized, and 
has indeed been affirmed, by the Governor General in 
Council (as will hereinafter appear), that in these matters 
the authority of the Crown in relation to Provincial Gov- 
ernment should be exercised and administered in conform- 
ity with the settled constitutional principles of responsible 
government. 

An additional function which is said to appertain to thé 
office of Lieutenant-Governor, in his capacity as an officer 
of the Dominion, is that of publishing a proclamation sig- 
nifying the disallowance by the Governor General in 
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Council of a provincial statute; see letters from Sir John 
Macdonald to Lieutenant-Governor Angers of September 
18th and 22nd, 1888. (Corr. of Sir John Macdonald, 1840- 
1841, by Sir Joseph Pope, pp. 423-425.) In the latter of 
these letters Sir John Macdonald stated that having con- 
sulted with the Minister of Justice and with Sir Hector 
Langevin, they had concluded “that it is the duty of 
a Lieutenant-Governor, as a federal, officer, to cause a 
proclamation of the disallowance to be published.” | 
That a Lieutenant-Governor is viewed by the Imperial © 
authorities as a federal officer seems to be clear from the 
proceedings connected with the dismissal in 1879 of His 
Honour Luc Letellier, Lieutenant-Governor of the Prov- 
ince of Quebec. In 1878 Mr. Letellier dismissed his Min- 
isters on the ground that they had acted contrary to his 
representations, were encouraging a lavish expenditure in 
regard to railways, and had promoted a Bill which he 
deemed to be an arbitrary and illegal infringement of vest- 
ed rights. He claimed in defending his conduct that his 
action in so dismissing his Ministers and in calling upon 
others to take office in their stead was purely a provincial 
matter affecting in no way federal interests and was not 
one of the causes contemplated in sec. 59 of the British 
North America Act as justifying the removal of.a_ Lieu- 
tenant-Governor. In view of the importance of the 
precedent, the matter was referred to the Imperial Gov- 


ernment for their consideration and instructions. Sir M. — 


Hicks-Beach, Secretary of State for the Colonies, in a 
despatch dated July 3, 1879, conveyed to the Governor 
General of Canada,,the conclusions of Her Majesty’s 
Government. In expressing the opinion of the Imperial 
Government on the abstract question of the functions and . 
responsibilities of the Governor General in relation to the 
Lieutenant-Governor of a Province under the British North 
America Act, the despatch stated that: 


“There can be no doubt.that a Lieutenant-Governor of.a Province 
has an unquestionable right to dismiss his Ministers if from any cause he 
feels it incumbent upon him to do so. In the exercise of this right, as 
of any other of his functions, he should, of course, maintain the im- 
partiality towards rival political parties which is essential to the proper — 
performance of the duties of his office, and, for any action he may take, 
he is (under the 59th section of the British North America Act) directly 
responsible to the Governor General. In deciding whether the conduct 
of a Lieutenant-Governor merits removal’ from office, the Governor 
General—as in the exercise of other powers vested in him by the Imperial 
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statute—must act ‘ by and with the advice of his Ministers’ Though the 
position of a Lieutenant-Governor would entitle his opinion on the subject 
‘to peculiar weight, yet her Majesty’s Government do not find anything in 
the circumstances which would justify him in departing, in this instance, 
from the general’ rule and declining to follow the decided and sustained. 
opinion of his Ministers who are responsible for the peace, order and good 
government of the Dominion to the Parliament, to which (according to the 
59th section of the statute) the cause assigned for the removal of a 
Lieutenant-Governor must be communicated.’ ” } 
Before proceeding to a statement of the principles which 
ought to govern a Lieutenant Governor in (a) assenting 
to Bills, or (6) withholding assent to Bills, or (c) reserving 
Bills for the signification of the Governor General’s pleas- 
ure, it may be noted that there are many authoritative 
references to the capacity of a Lieutenant-Governor as a 
Dominion officer. In addition to the numerous judicial 
references to his capcaity as a Dominion officer (to be found 
in the extracts set out in Appendix “A” to this memo- 
*randum), there are the following: 


Order in Council of June 25, 1879, approving Re- 
port of the Minister: of Justice. (Dom.-Prov. Leg. 
1867-1895, p. 1204); 

Order in Council of November 29, 1882. (Dom. 
Prov. Leg. 1867-1895, pp. 77-78) ; 

Letters from Sir John Macdonald to Honourable 

J. C. Aikins, July 28, 1884; to Lieutenant-Governor 

Angers, September 18, September 22, 1888. (Corr. Sir 

John Macdonald,: 1840-1891, by Sir Joseph Pope, pp. 
315, 423, 425). | 

Todd’s Parliamentary Government in the British 
Colonies, 2nd ed., p. 517; 

Honourable Edward Blake’s argument in the Par- 
doning Power Case in Ontario Court of Appeal; 
quoted in Lefroy’s Canada’s Federal System, pp. 
26-27. 


7. Principles First, as to assenting, or withholding assent, 
governing assent; Bills: Since Confederation the Lieuten- 
or withholding x , 
assent to Bills, 2nt-Governors in the Provinces of Quebec 
or reserving and Ontario, while they have occasionally 
Bills: reserved Bills for the consideration of the 
Governor General, have never “ withheld ” 
the assent of the Crown to any Bill passed by the House 
or Houses of the Provincial Legislature. In other Prov- 
49233—3 
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inces of the Dominion it has been different. In Nova 
Scotia Lieutenant-Governor Archibald did on_ several 
occasions in the years 1874-1883 withhold his assent to 
Bills. In New Brunswick the same course was taken by 
Lieutenant-Governor L. A. Wilmot in 1870, 1871 and 1872; 
by Lieutenant-Governor Tilley in 1875 and 1877; and by 
Lieutenant-Governor R. D. Wilmot in 1882. (Todd’s Par- 
liamentary Government in the British Colonies, 2nd ed., 
p. 586). 

By constitutional analogy it may be assumed that Lieu- 
tenant-Governors are not at liberty to withhold the royal 
assent to Bills which have passed the legislative chambers 
—inasmuch as the power of veto by the Crown is now prac- 
tically obsolete in the mother country. Once a Bill has 
passed the legislative body by ministerial consent or acqui- 
escence, 1t must ordinarily receive the royal sanction. The 
act of a Lieutenant-Governor in withholding the assent of 
the Crown to a Bill which had been passed by the legislative 
chambers—wherein a responsible Minister should be able to 
exercise a constitutional influence in the control of legisla- 
tion—would be a difficult and delicate proceeding. It is one 
that must obviously be advised by some Minister who is in 
a position to become responsible for the same. If a Lieu- 
tenant-Governor should for any reason deem it imperative 
upon him to take such a course, and his Minister should 
not concur therein, he must be prepared to accept their 


resignation, and be able to form a new ministry by whom | 


the Act proposed could be constitutionally advised and 
justified to the legislative chambers. 'Todd’s Parliament- 
ary Government in the British Colonies, 2nd ed., pp. 518, 
586, 587). | 
These principles are in accordance with those which 
have, from time to time, been affrmed by the Dominion 
Government. In a report approved by Order in Council 
of 29th August, 1878, Sir John Macdonald, in expressing 
the opinion that certain Provincial Acts were within the 
competence of the Provincial Legislature and ought to have 
been assented to by the Lieutenant-Governor, said: 
“Under the system of Government that obtains in England as well 
as in the Dominion and its several Provinces, it is the duty of the 
advisers of the executive to recommend every measure that has passed 
the legislature for the executive assent. . . The Ministers of the 


Governor General and of the Lieutenant-Governor:are alike bound to 
oppose in the legislature, measures of which they disapprove, ard if, 
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notwithstanding, such a measure be carried, the ministry should either 
resign or accept the decision of the legislature, and advise the passage of 
the bill. It then rests with the Governor General or the Lieutenant-Gov- 
ernor, as the case may be, to consider whether the Act conflicts with his 
instructions or his duty as an Imperial or Dominion officer—and if it 
does so conflict, he is bound to reserve it, whatever the advice tendered 
to him may be; but if not he will doubtless feel it his duty to give his 
assent, in accordance with advice to that effect, which it was the duty of 
his Ministers to give. (Dom.-Proy. Leg. 1867-1895, pp. 104-105). 


In a report approved by Order of the Governor General 
in Council the 25th October, 1876, the Honourable Edward 
Blake said: 


“Tt appears to the undersigned that as a general rule the Lieutenant- 
Governor should himself act with the advice of Ministers upon the ques- 
tion of assent. To this rule there will no doubt be, from time to time, 
exceptions. (Dom.-Prov. Leg. 1867-1895, p. 816.) 


Further in an Order of the Governor General in Coun- 
cil, dated November 29, 1882, copies of which were com- 
municated to the Lieutenant-Governors of the various 
Provinces, it was stated: 


“Now in England the ministry of the day must of necessity have 
the confidence of the majority in the popular branch of the legislature, 
and, therefore, they generally control or rather direct current legislation. 
Should, however, any Bill be passed, notwithstanding their opposition or 
adverse opinion, they cannot advise its rejection by the Sovereign. The 
power of veto by the Crown is now admitted to be obsolete and prac- 
tically non-existent. ‘The expression “Le Roi ou la Reine s’avisera,” 
has not been heard in the British Parliament since 1707 in the Reign of 
Queen Anne, and will in all probability never be heard again. The Min- 
isters in such a case, if they decline to accept the responsibility of sub- 
mitting the bill for the royal assent, must resign and leave to others the 
duty of doing so. If, notwithstanding their adverse opinion they do not 
think the measure such as to call for their resignation, they must submit 
to the will of Parliament and advise the Sovereign to give the royal 
assent to it.” (Dom.-Prov. Leg. 1867-1895, p. 78.) 


This reasoning clearly proceeds upon the theory that the 
Lieutenant-Governors should occupy towards their execu- 
tive council and towards their local legislature, the identical 
relation occupied by the Governor General in Council and 
by the King in the United Kingdom towards their several 
Privy Councils and Parliaments. 


Secondly, as to reserving Bills: Since Confederation, as 
appears from the table of reserved Bills contained in 
Dominion-Provincial Legislation, 1867-1895, pp. 13836-1347, 
and in Provincial Legislation, 1896-1920, p. 849 (and set 
out in Appendix “B” to this memorandum), fifty-five bills 
have been reserved by the Lieutenant-Governors of the 
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Provinces for the signification of the Governor General’s 
pleasure. Of this number, three were Ontario Bills; four 
Quebec, eleven New Brunswick, twenty Manitoba; nine 
British Columbia, and eight Prince Edward Island. 

It thus appears that the Lieutenant-Governors, as 
Dominion officers, have repeatedly assumed the responsi- 
bility of reserving, for the consideration of the Governor 
General, Bills which appeared to them to contain doubtful 
or objectionable provisions. 

The Dominion Government have held it to be at variance — 
with the principles of constitutional government for a 
Lieutenant-Governor to reserve a Bill for the pleasure of 
the Governor General which is “ entirely within the legis- 
lative authority of the Provincial Legislature, and in which 
no Dominion or Imperial interests are involved.” (Dom.- 
Prov. Leg. 1867-1895, p. 1201.) 

In a report approved by Order in Council of the 29th 
August, 1873, dealing with certain reserved Bills, Sir John 
Macdonald said: 

“The provision in the British North America Act, of 1867, that your 
Excellency may reserve a Bill for the signification of Her Majesty’s 
pleasure, was solely made with the view to protection of Imperial interests 
and the maintenance of Imperial policy; and in case your Excellency 
should exercise the power of reservation conferred upon you, you would 
do so in your capacity as an Imperial officer and under the Royal Instruc- 
tions. So, in any Province the Lieutenant-Governor should reserve a Bull 
in his capacity as an officer of the Dominion and under instructions from 
the Governor General.” 

‘With regard to the particular Bills under consideration, 
Sir John Macdonald expressed the opinion that “the 
Lieutenant-Governor ought not to have reserved them for 
your Excellency’s assent as he had no instructions from the 
Governor General in any way affecting these Bills.” Sir 
John, accordingly, recommended that the course usually 
adopted with reference to local Bills reserved for the 
signification of the Governor General’s pleasure which 
should not have been reserved, should be followed, namely, 
that no action should be taken thereon. (Dom.-Prov. Leg. 
1867-1895, pp. 104, 105.) 

The foregoing statement of principles was reaffirmed in 
a report prepared by Mr. Z. A. Lash, Deputy Minister of 
Justice, and concurred in by the Honourable James Mc- 
Donald, Minister of Justice, approved by Order in Council 
of June 25, 1879. (Dom.-Prov. Leg. 1867-1895, pp. 1204- 
1205.) 
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A like statement of principles was set forth in Order in 
Council of November 29, 1882, copies of which were trans- 
mitted to the Lieutenant-Governors of the various Prov- 
inces. An extract from this report has already been quoted 
above, but the full text is of such special interest in the 
consideration of this topic.as to be worthy of being quoted: 


‘“The Committee in Council deem it their duty to call the attention 
of Your Excellency to the fact that in several provinces, bills passed by 
the legislature have been reserved for the Governor General’s assent by 
their Lieutenant-Governors on the advice of their Ministers. 

“This practice is at variance with those principles of constitutional 
government which obtain in England, and should be carried out in Canada 
and its provinces. 

As the relations between the Governor General and his responsible 
advisers, as well as his position as an imperial officer, are similar to the 
relations of a Lieutenant-Governor with his ministers and his position 
-as a Dominion officer, it is only necessary to define the duties and respon- 
sibilities of the former in order to ascertain those of a Lieutenant- 
Governor. Now it is clear that since the concession of responsible govern- 
ment to the colonies, the advisers of the Governor General hold the 
same position with regard to him, as the imperial ministry does with 
respect to Her Majesty. They hare the same powers and duties and 
responsibilities. They ought snot to have, and of right have not, any 
greater authority with respect to the legislation of the Canadian Parlia- 
ment, than the Queen’s Ministers have over the legislative action of the 
Imperial Legislature. 

Now in England the ministry of the day must of necessity have the 
confidence of the majority in the popular branch of the legislature, and 
therefore they generally control, or rather direct, current legislation. 

Should, however, any bill be passed notwithstanding their opposition 
or adverse opinion, they cannot advise its rejection by the sovereign. 

The power of veto by the Crown is now admitted to be obsolete 
and practically non-existent. The expression ‘Le Roi ou la Reine 
s’avisera,’ has not been heard in the British Parliament since 1707, in 
the reign of Queen Anne, and will in all probability never be heard again. 
The ministers in such a case, if they decline to accept the responsibility 
of submitting the bill for the royal assent, must resign and leave to 
others the duty of doing so. 

If, notwithstanding their adverse opinion they do not think the 
measure such as to call for their resignation, they must submit to the 
will of Parliament and advise the sovereign to give the royal assent to it. 

Under the same circumstances your Excellency’s advisers must pursue 
the same course. 

The right of reserving bills for the royal assent, conferred by the 
British North America Act was not given for the purpose of increasing 
the power of the Canadian ministers, or enabling them to evade the 
constitutional duty above referred to. 

This power was given to the Governor General as an imperial officer 
and for the protection of imperial interests. It arises from our position 
as a dependency of the empire, and to prevent legislation which in the 
opinion of the Imperial Government is opposed to the welfare of the 
empire or its policy. 

For the exercise of this power the Governor General, with or without 
instructions from Her Majesty's Government, is responsible only to the 
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British Government and Parliament, and should the Canadian Govern- 
ment or Parliament deem at any time that the power has been exercised 
oppressively, improperly, or without due regard to the interests of the 
Dominion, their only course is to appeal to the Crown and eventually to 
the British Parliament for redress. | 

As has already been stated, the same principles and reasons apply, 
mutatis mutandis, to provincial governments and legislatures. 

The Lieutenant-Governor is not warranted in reserving any measure 
for the assent of the Governor General on the advice of his ministers. 
He should do so in his capacity of a Dominion officer only, and on 
instructions from the Governor General, It is only in a case of extreme 
necessity that a Lieutenant-Governor should without such instructions 
exercise his discretion as a Dominion officer in reserving a bill. In fact, 

with facility of communication between the Dominion and Provincial 
governments such a necessity can seldom if ever arise. 

If this minute be concurred in by your Excellency, the committee 
recommend that it be transmitted to the Lieutenant-Governors of the 
several provinces of the Dominion for their instruction and guidance.”: 
Dom.-Prov. Legn. 1867-1895, pp. 77-78. 


The principles stated above concerning the circumstances 
under which the Lieutenant-Governor would. be justified 
in withholding the royal assent to a bill, or reserving a bill 
for the signification of the Governor General’s pleasure, 
have not gained general acceptance. For instance, Pro- 
fessor A. Berriedale Keith in “ Responsible Government 
in the Dominions,” revised 2nd ed., Vol. 1, p. 564, said: 

“The modern usage is certainly the completion of legislation and 
then disallowance, but there is no reason to suppose that either reserva- 
tion or refusal of assent is obsolete, still less is there ground to accept 
either the dictum of Sir J, Macdonald that a Lieutenant-Governor should 
never refuse assent on minister’s advice or Mr. Todd’s conclusion that 
he should only refuse assent, if at all, on that advice. If the Ministers 
find that an enactment is mistaken, they can quite properly take the 
responsibility of telling the Lieutenant-Governor so, and facing Parlia- 
ment on the issue; on the other hand, if the Legislature is about to pass 
an unwise Bill offending Imperial or Dominion interests vitally, the 
Dominion Government would be lacking ina sense of duty if it did not 
forbid assent, if the matter were such that enactment might result in 
irreparable injury, for it must be remembered that an. Act ceases to be 
valid from the date ‘of disallowance (Wilson’v. Esquimault & Nanaimo 
R, Co. (1922) 1 AG. 202), but the validity of matters already done under 
it is not thereby affected. ” 


8. Is the Power The British North America Act, 1867, by 
ope Lieutenant ..ctions 55 and 57, provides, in effect, that 
overnor to 2 ° 
reserve Bills the Governor General may, according to his 
still a subsistingdiscretion, withhold the royal assent to a bill 
“Power?: duly passed by the Houses of the Dominion 

Parliament and reserve the same for the 
signification of the Sovereign’s pleasure, and that any Bills 
so reserved for the signification of the royal pleasure lapses 


23 


unless within two years from the day on which it was 
presented to the Governor General for the royal assent 
the Governor General, by speech or message to each of 
the Houses of the Dominion Parliament, or by a proclama- 
tion, signifies that the Bill has received the royal assent. 
The said section reads as follows: 


“55. Where a Bill passed by the Houses of the Parliament is pre- 
sented to the Governor General for the Queen’s Assent, he shall declare, 
according to his Discretion, but subject to the Provisions of this Act 
and to Her Majesty’s Instructions, either that he assents thereto in the 
Queen’s name, or that he withholds the Queen’s assent, or that he reserved 
the Bill for the Signification of the Queen’s Pleasure.” 

“57. A Bill reserved for the Signification of the Queen’s Pleasure 
shall not. have any Force unless and until within Two Years from the 
Day on which it was presented to the Governor General for the Queen’s 
Assent, the Governor General signifies, by Speech or Message to each 
of the Houses of the Parliament or by Proclamation, that it has received 
the Assent of the Queen in Council. 

An Entry of every such Speech, Message, or Proclamation shall be 
made in the Journal of each House, and a Duplicate thereof duly attested 
shall be delivered to the proper Office to be kept among the Records 
of Canada.” 


By section 90 of the British North America Act, 1867, 
the provisions of sections 55 and 57, inter alia, are made 
applicable “to the Legislatures of, the several Provinces 
as if those provisions were here re-enacted and made 
applicable in terms to the respective Provinces and the 
Legislatures thereof, with the substitution of the Lieu- 
tenant-Governor of the Province for the Governor General, 
of the Governor General for the Queen and for a Secretary 
of State, of one year for two years, and of the- Province for 
Canada.” 

Making the substitutions so directed, sections 55 and 57, 
in their application to provincial proceedings should, it 
seems, read as follows: 

“55. Where a Bill passed by the House or Houses of the Legislature 
is presented to the Lieutenant-Governor of the Province for the Governor 
General’s Assent, he shall declare, according to his Discretion, but subject 
to the Provisions of this Act and to the Governor General’s Instructions, 
either that he assents thereto in the Governor General’s Name, or that 
he withholds the Governor General’s Assent, or that he reserves the 
Bill for the Signification of the Governor General’s Pleasure.” 

“57. A Bill reserved for the Signification of the Governor General’s 
Pleasure shalt not have any Force unless and until within One Year from 
the Day on which it was presented to the Lieutenant-Governor for the 
Governor General’s Assent, the Lieutenant Governor signifies, by Speech 
or Message to the House, or, if more than one, to each of the Houses of 
the Legislature or by Proclamation, that it has received the Assent of the 
Governor General in Council. 


24 


An Entry of every such Speech, Message, or Proclamation shall be 
made in the Journal of the House, or of each House, if more than one, 
and a Duplicate thereof duly attested shall be delivered to the proper 
Officer to be kept among the Records of the Province.” ; 


The plain effect of these sections is to vest in the Lieu- 
tenant-Governor of the Province power, in relation to a 
Bill presented to him for assent, to declare “according to 
his discretion, but subject to the provisions of this Act and 
the Governor General’s Instructions,” inter alia, “ that he 
reserves the Bill for the signification of the Governor 
General’s pleasure’; and to provide that a Bill so reserved 
shall not have any force unless and until within one year 
from the day on which it was presented to the Lieutenant- 
Governor for assent, the latter signifies by speech or mes- 
sage to the House or Houses of the Legislature, or by 
proclamation, that it has received the assent of the Gov- 
ernor General in Council. 

The Imperial Conference of 1926 declared, in relation 
to the United Kingdom and the Dominions, that, 


“They are autonomous communities within the British Empire, equal 
in status, in no way subordinate one to another in any aspect of their 
domestic or external affairs, though united by a common allegiance to 
the Crown, and freely associated as members of the British Commonwealth 
of Nations.” 


The Conference recognized, however, that existing ad- 
ministrative, legislative and judicial forms were not wholly 
in accord with the position so described. To carry into 
detail the principle of the declaration above quoted, a 
Conference of experts (convened on the recommendation 
of the Imperial Conference of 1926) reported in 1929. The 
Report is entitled: “Report of the Conference on the 
Operation of Dominion Legislation and Merchant Shipping 
Legislation, 1929,” and with minor changes (not material 
to the present discussion), the recommendations set out 
in the said Report were approved by the Imperial Con- 
ference of 1930, and culminated, so far as legal changes 
are concerned, in the enactment of the Statute of West- 
minster, 1931. 

To the discretionary power conferred on the Governor 
General by section 55 of the British North America Act 
of reserving a bill duly passed by the Houses of the Par- 
liament of Canada in order that His Majesty’s pleasure 
(signified under sec. 57 of the British North America Act 
on the advice of His Imperial Ministry) may be taken 
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thereon, the recommendations set out in paragraphs 32 
and 36 of the Report of the Conference on the Operation 
of Dominion Legislation and Merchant Shipping Legis- 
lation, 1929, and approved by the Imperial Conference of 
1930 (see Summary of Proceedings, p. 18) are applicable. 
These recommendations read as follows: | 

“32. Applying the principles laid down in the Imperial Conference 
Report of 1926, it is established, first, that the power of discretionary 
reservation, if peered at all, can ony be exercised in accordance with 
the constitutional practice of the Dominion governing the exercise of the 
powers of the Governor General; secondly, that His Majesty’s Govern- 
ment in the United Kingdom will not advise His Majesty the King to 
give the Governor General any instructions to reserve Bills presented to 
him for assent, and thirdly, as regards the signification of the. King’s 
pleasure concerning a reserved Bill, that it would not be in accordance 
with constitutional practice for advice to be tendered to His Majesty 
by His Majesty’s Government in the United Kingdom against the views 
of the Government of the Dominion concerned.” 


“36. As regards Dominions that need the co-operation of the Par- 
liament of the United Kingdom in order to amend the provisions ‘in their 
Constitutions relating to reservation, we desire to place on record our 
opinion that it would be in accordance with constitutional practice that 
if so requested by the Dominion concerned the Government of the United 
Kingdom should ask Parliament to pass the necessary legislation.” 

No request has ever been made by Canada to the Gov- 
ernment of the United Kingdom for the enactment by the 
Parliament of the United Kingdom of the necessary legis- 
lation to repeal the provisions of the British North America 
Act relating to reservation of bills passed by the Houses of 
the Parliament of Canada; and, indeed, the recommenda- 
tions of the O.D.L. Contersics strictly rendered unneces- 
sary any amendment of the British North America Act. 
All that those recommendations, in substance, really in- 
volved was recognition of the fact that the Governor Gen- 
eral’s power of discretionary reservation can be exercised, 
if at all, only upon the advice of His Majesty’s Canadian 
Ministry, and that, as regards the signification of the King’s 
pleasure concerning a reserved Bill, the right to advise 
His Majesty had been transferred from His Majesty’s 
Ministers at Westminster to His Majesty’s Ministers at 
Ottawa: that is all. The existing position, so far as regards 
the right of reservation so provided by the‘ British North 
America Act, is, therefore, defined by the recommendations 
set out in paragraph 32 of the Report of the O. D. L. Con- 
ference, 1929, above quoted, which, as already. stated, was 
formally approved by the Imperial Conference of 1930. As 
the principles enunciated in that paragraph rank merely as 
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conventions of the Constitution, it follows that the power 
of reservation of bills of the Dominion Parliament is still 
legally intact, and that, from a constitutional point of view, 
all that can be said is that the power has become con- 
ventionally obsolete. 

It is probable that the Government of the Province of 
Alberta will challenge the existence of the Lieutenant- 
Governor’s power of reservation of bills passed by the 
Legislative Assembly of the Province on grounds similar to 
those upon which that Government has, in fact, challenged 
the existence of the power of the Governor General-in- 
Council to disallow provincial legislation, namely, that 
because the Governor General’s power of reservation can 
no longer be constitutionally exercised in respect of bills 
passed by the Houses of Parliament of Canada, it follows, 
as a consequence, that the Lieutenant-Governor’s power of 
reservation of bills passed by the Legislative Assembly of the 
Province can no longer be constitutionally exercised. This 
reasoning involves, it is submitted, a glaring non sequitur, 
and is demonstrably unsound for the following reasons, 
namely: 


I. The Governor General’s power of reserving bills passed 
by the Houses of Parliament of Canada for the signification 
of the pleasure of His Majesty in Council has fallen into 
disuse only through the emergence and operation of con- 
stitutional conventions. These conventions consisting (as 
they do) merely of maxims or practices which, though they 
regulate the ordinary conduct of the Crown, of Ministers or 
other persons under the Constitution, are not in reality 
laws at all. since they are not enforced or recognized by the 
courts, but ure only a body of constitutional or political 
ethics: Dicey’s Law of the Constitution, 8th ed., pp. 423, 
424, 426, 481. 

The conventions which have emerged from the approval 
by the Imperial Conference of 1930 of the recommendations 
set out in the report of the O. D. L. Conference of 1929, 
affect the position of the Dominion only as a unity vis-a-vis 
the United Kingdom. In other words, they affect only the 
inter-imperial relations of the Dominion: they have no 
application whatever to the internal or Dominion-Pro- 
vincial relations. The Imperial Conference is merely a con- 
sultative, not a legislative, body. It has no authority, and 
never has professed to exercise any authority, to alter or 


27 


modify the internal relations and adjustments of legislative 
power existing under the British North America Act, 1867, 
between the Dominion Government on the one hand, and 
the Provinces on the other. Nor has the Dominion Gov- 
ernment itself considered that it had any authority to con- 
sent to or to bring about constitutional changes which would 
affect the position of the Provinces under the British North 
America Act without previous consultation. Of these facts 
striking evidence is afforded by the Report of the Imperial 
Conference of 1930, pp. 17-18, where it is recorded that 
owing to certain representations which had been received by 
the Government of Canada from the Canadian Provinces, 
it was necessary to provide an opportunity for the Canadian 
Government to take such action as might be appropriate to 
enable the Provinces to present their views, and further to 
provide for the extension of the sections of the proposed 
Statute of Westminster to Canada, or for the exclusion of 
Canada from their operation, after the Provinces had been 
consulted; and by the proceedings of the Dominion-Pro- 
vincial Conference held in Ottawa in April, 1931, which 
resulted in the Dominion and Provincial representatives 
unanimously agreeing upon the terms of a section to be 
inserted in the proposed Statute of Westminster. 


II. The Statute of Westminster, 1931; provides by 
sections 2 and 7 as follows: 


“2. (1) The Colonial Laws Validity Act, 1865, shall not apply to 
any law made after the commencement of this Act by the Parliament 
of a Dominion. 

(2) No law and no provision of any law made after the commence- 
ment of this Act by the Parliament of a Dominion shall be void or in- 
operative on the ground that it is repugnant to the law of England, or to 
the provisions of any existing or future Act of Parliament of the United 
Kingdom, or to any order, rule or regulation made under any such Act, 
and the powers of the Parliament of a Dominion shall include the power 
to repéal or amend any such Act, order, rule or regulation in so far as 
the same is part of the law of the Dominoin. 


7. (1) Nothing in this Act shall be deemed to apply to the repeal, 
amendment or alteration of the British North America Acts, 1867 to 
1930, or any order, rule or regulation made thereunder. 

(2) The provisions of section two of this Act shall extend to laws 
made by any of the Provinces of Canada and to the powers of legislatures 
of such Provinces. 

(3) The powers conferred by this Act upon the Parliament of Canada 
or upon the legislatures of the Provinces shall be restricted to the enact- 
ment of laws in relation to matters within the competence of the Parlia- 
ment. of Canada or of any of the legislatures of the Provinces 
respectively.” 
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Said section 2, if it had stood absolutely and unqualified, 
would have had the effect of vesting in the Parliament of 
Canada alone the power to repeal or amend the British 
North America Acts, 1867 to 1930. However, the Con- 
ference on the Operation of Dominion Legislation and 
Merchant Shipping Legislation, 1929, by which the draft 
sections of the proposed. Statute of Westminster were 
prepared, recognized the desirability of making it clear 
that the proposed Act of the Parliament of the United 
Kingdom would effect no change in the existing position 
in this respect, and recommended the inclusion in the said 
Act of the following draft section: 


“Nothing in this Act shall be deemed to confer any power to repeal 
or alter the constitution Acts of the Dominion of Canada . . . otherwise 
than in accordance with the law and constitutional usage and practice 
heretofore existing”: See report of the said Conference at p. 23. 


The Provinces of Canada were not content with this 
provision, and at a Dominion-Provincial conference held 
in Ottawa in April, 1931, the representatives of the 
Dominion and Provincial Governments agreed upon the 
terms of a draft section which was later embodied as 
section 7 in the Statute of Westminster, 1931. 

The plain effect of subsection 1 of section 7 is to pre- 
clude the exercise of any of the powers conferred by the 
statute (in particular the power conferred by sec. 2) for 
the repeal, amendment or alteration of the British North 
America Acts, 1867 to 1930; and by subsection 3 (in order, 
as'it were to make assurance doubly sure) it is made clear © 
that neither the Dominion Parliament nor the Provincial 
Legislatures are enabled by the statute to legislate on 
matters not under the constitution within their power 
already. 

This view of the effect of section 7 is borne out by the 
judgment of the Judicial Committee in British Coal Cor- 
poration v. The King (1935) A.C. 500, 520, where the 

Board (speaking by Lord Sankey, L.C.) said: 


“Tt is true that before the Statute (Statute of Westminster), the 
Dominion Legislature was subject to the limitations imposed by the 
Colonial Laws Validity Act and by s. 129 of the Act (British North 
America Act, 1867), and also by the principle or rule that its powers were 
limited by the doctrine forbidding extra-territorial legislation, though that 
is a doctrine of somewhat obscure extent. . But these limitations have 
now been abrogated by the Statute (Statute of Westminster). There now 
remain only such limitations as flow from the Act (British North America 
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Act, 1867) itself, the operation of which as affecting the competence of 
Dominion legislation was saved by s. 7 of the Statute (Statute of West- 
minster), a section which excludes from the competence of the Dominion 
and Provincial Parliaments any power of ‘ repeal, amendment or alteration fs 
of the Act. But it is well known that s. 7 was inserted at the request of 
Canada and for reasons which are familiar.” 


The Lieutenant-Governor’s power of reserving bills 
passed by the Legislative Assembly of a Province for the 
signification of the pleasure of the Governor General in 
Council, conferred by section 90 and by adaptation, sec- 
tions 55 and 57 of the British North America Act, is thus 
not only legally unaffected, but legally conserved by the 
provisions of the Statute of Westminster, 1931. It is a 
statutory power in full vigour, and it cannot-be said to 
have become inoperative through non-user. For even if 
it were the case (and it is not the case) that this power 
had never been exercised, or had been infrequently exer- 
cised, in respect of provincial bills, the continued legal 
existence of the power and the legal right of the responsible 
authorities, in the exercise of a sound discretion, to exercise 
it would be wholly unaffected by that fact. “It is,’ as 
Lord Hatherley, L.C., said in Hebbert v. Purchas (1871) 
L.R. 3, P.C. 605, 650, “quite true that neither contrary 
practice nor disuse can repeal the positive enactment. of a 
statute,” or, as was said by the Court of King’s Bench in 
White v. Boot (1788) 2 T.R. 274, 275, “ An Act of Parlia- 
ment cannot be repealed by non-user, notwithstanding any 
practice that may have obtained to the contrary.” If the 
Lieutenant-Governor’s power of reservation cannot be said 
to have become inoperative through non-user; still less 
can the exercise of the power be said to be restrained by 
any constitutional conventions of which there is any record 
or knowledge. 


III. In re the Initiative and Referendum Act,’ 1919 
A.C. 935, the Judicial Committee of the Privy Council 
held that the British North America Act, 1867, section 92, 
head 1, which empowers a Provincial Legislature to amend 
the Constitution of the Province “except as regards the 
office of Lieutenant-Governor,” excludes the making of a 
law which abrogates any power which the Crown possesses 
through the Lieutenant-Governor, who directly represents 
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the Crown. In delivering the judgment of the Board, Lord 
Haldane said at p. 943: 

“The references their Lordships have already made to the character 
of the office of Lieutenant-Governor, and to his position as directly repre- 
senting the Sovereign in the Province, renders natural the exclusion of his 
office from the power conferred on the Provincial Legislature to amend 
the constitution of the Province. The analogy of the British Constitution 
is that on which the entire scheme is founded, and that analogy points 
to the impropriety, in the absence of clear and unmistakable language, 
of construing sec. 92 as permitting the abrogation of any power which 
the Crown possesses through a person who directly represents it. For 
when the Lieutenant-Governor gives to or withholds his assent from a 
bill passed by the Legislature of the province, it is in contemplation of 
law the Sovereign that so gives or withholds assent.” 


There is in the foregoing passage explicit and unequivocal 
recognition of the power of the Lieutenant-Governor to 
give or withhold assent to bills passed by the legislative 
assembly of the province; and there is also in that passage, 
it is submitted, implicit recognition of the power of the 
Lieutenant-Governor to reserve Bills for the signification 
of the pleasure of the Governor General in Council. For 
this power is, like the power to give or withhold assent, a 
power which the Crown possesses through the Lieutenant- 
Governor who directly represents it. It depends for its 
existence upon the same enactment (sec. 90 of the British 
North America Act) as the power to give or withhold assent 
to Bills. It fellows, therefore, that if the power of the 
Lieutenant-Governor to give or withhold assent be a sub- 
sisting power, so also is the power to reserve Bills. Both 
are derived from, and owe their vigour to, the same source. 


IV. That the office of Lieutenant-Governor of the Prov- 
ince of Alberta (to refer to no other of the Lieutenant- 
Governors), and in particular his power to reserve Bills for 
the signification of the pleasure of the Governor General in 
Council passed by the Legislative Assembly of the Province, 
were considered by the Dominion Government to be wholly 
unaffected by the resolutions of the Imperial Conference of 
1926 and 1930, cr by the enactment of the Statute of West- 
minster, 1931, appears from the terms of the Instructions 
issued to all Lieutenant-Governors of the Province of 
Alberta, since its establishment in 1905, including (since 
the advent to office of the present Government of that 
Province in September, 1935) the Lieutenant-Governors 
since that date, namely, His Honour Lieutenant-Colonel 
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P. C. H. Primrose, appointed October 1, 1936, and His 
Honour John C. Bowen, appointed March 20, 1937, and 
still holding office. 

Paragraph 4 of the Instructions, annexed to the Commis- 
sion of each of these Lieutenant-Governors, read as 
follows: 

“The Lieutenant-Governor is to take care that all laws assented to 
by him in my name, or reserved for signification of my pleasure thereon, 
shall, when transmitted by him, be fairly abstracted in the margin, and 
be accompanied in such cases as may seem to him necessary, with such 


explanatory observations as may be required to exhibit the reasons and 
occasions for proposing such Laws.” 


V. The legislation of the Province of Alberta itself con- 
tains explicit recognition of the continued existence of the 
Lieutenant-Governor’s power to reserve bills passed by the 
Legislative Assembly of the Province for the signification 
of the Governor General’s pleasure thereon. The Statutes 
Act, chapter 2 of the Revised Statutes of Alberta, 1922, 
provides by sec. 4 as follows: 

“4. (1) The Clerk of the Legislative Assembly shall indorse on every 
Act immediately after the title of such Act, the day, month and year 
when the same was by the Lieutenant-Governor assented to or reserved 
by him for the assent of the Governor General; and in the latter case 
the Clerk shall indorse thereon the day, month and year when the 
Lieutenant-Governor has signified either by speech or message to the 
Legislative Assembly or by proclamation, that the same was laid before 
the Governor General and that the Governor General was pleased to 


assent to the same; and such indorsement will be taken to be a part 
of such Act. 

“ (2) Every Act of the Province whenever its commencement is not 
otherwise provided for shall, if it is not reserved, come into and be in 
force on and from the first day of July following the day on which it 
was assented to, and if it has been reserved and afterwards assented to 
then on and from the tenth day after the publication in The Alberta 
Gazette of the proclamation announcing such assent, or on and from the 
said first day of July, whichever date last occurs.” 


VI. The resolutions adopted by the conference of dele- 
gates of the British North American Provinces at Quebec 
in October, 1864 (commonly referred to as. the Quebec 
Resolutions), as revised by the delegates from the different 
provinces in London in 1866, have on more than one 
occasion been referred to in judgments of the Judicial Com- 
mittee as embodying the framework of the scheme of union 
upon which was largely founded the previsions of the 
British North America Act, 1867: Attorney General for the 
Commonwealth of Australia v. Colonial Sugar Refining 
Co. Ltd. (1914) A.C. 287, 252-253; John Deere Plow Co. 
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v. Wharton (1915) A.C. 380, 338; In re The Initiative 
and Referendum Act (1919) A.C. 935, 940; Great West 
Saddlery Co. v. The King (1921) 2 A.C. 91, 115-116; Ed- 
wards v. Attorney General for Canada (1930) A.C. 124, 
135-136; In re The Regulation and Control of Aeronautics 
in Canada (1932) A.C. 54, 70; See also In re Companies 
Act (1913) 48 S.C.R. 331, 362, 462. It seems, therefore, 
to be legitimate, at any rate “as a matter of historical 
curiosity” (Great West Saddlery Co. v. The King, supra), 
to refer to those resolutions and to the views expressed by 
the Government of the United Kingdom of that time and 
by leading Canadian statesmen and Fathers of Confeder- 
ation in regard to them, so far as those resolutions and the . 
views so expressed can justly be considered to throw lhght 
upon the intention of the framers of the British North 
America Act, 1867, in relation to the topic now under dis- 
cussion. | 

The power of reservation, like the complementary power 
of disallowance, was an integral and important feature of 
the scheme of union embodied in those resolutions. This 
power was expressly provided for in Article 50 of the 
Quebec Resolutions of 1864: Pope’s Confederation Docu- 
ments, p. 48. It was carried, in identic terms, into the 
Resolutions as revised by the Conference of delegates of 
the British North American Provinces held in 1866 at the 
Westminster Palace Hotel in London, as Article 49: Pope’s 
Confederation Documents, p. 107. This Article reads as 
follows: 

“49, Any Bill of the General Parliament may be reserved in the 
usual manner for Her Majesty’s assent, and any Bull of the Local Legis- 
latures may in lke manner be reserved for the consideration of the 
Governor General.” 

In the rough draft of the Bill for the union of the 
British North American Colonies prepared by the London 
Conference, effect was given to Article 49, so far as regards 
Bills of the Local Legislatures, by section 34, reading, in 
part, as follows: 


“No Bill which shall be reserved by the Governor for the consideration 
of. the Governor General shall have any force or authority until the 
Governor General shall signify his assent thereto and the proclamation 
thereof made within the Province by the Governor of the Province for 
which the Bill has been passed:” Pope’s Confederation Documents, p. 130. 


In the fourth draft of the Bill more elaborate provision 
was made for the power of reservation in relation to Bills 
of Local Legislatures by sections 118 and 120 (Pope’s 
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Confederation Documents, pp. 208-209), reading as 
‘follows: 


“118. Where a bill passed is presented to the Lieutenant-Governor 
for his assent, he shall declare according to his discretion, but subject 
to the provisions of this Act, either that he assents thereto or that he 
withholds his consent, or that he reserves the Bill for the sginification of 
the pleasure of the Governor General.” 


“120. A Bill reserved for the signification of the Governor General’s 
pleasure shall not have any force unless and until.within one year from 
the day on which it was reserved, the Governor General signifies to the 
Lieutenant-Governor, or by proclamation that it has received the assent 
of the Governor General in Council; an entry.of every such signification 
or proclamation when transmitted by message from the Lieutenant- 
Governor, shall be made in the Journals of each House, as the case 
may be.” 


In the final draft of the said Bill these sections were 
omitted, and, instead, it was provided by section 93: 


“The Provisions of Part V of this Act shall extend and apply to the 
Legislatures of the several Provinces as if those provisions were here 
re-enacted and made applicable in terms to the respective Provinces and 
the Legislatures thereof”: Pope’s Confederation Documents, p. 232. 


The provisions of Part V (sections 54 to 58, inclusive) 
included in sections 56 and 58 the provisions applicable 
to the Parliament of Canada in respect of reservation of 
Bills, and the signification of pleasure on Bills reserved: 
Pope’s Confederation Documents, pp. 224, 225. 

Said section 93 of the final draft of the Bill consequently 
became the prototype of section 90 of the Bill as finally 
passed by the Parliament of the United Kingdom. 

The Resolutions, as well as the rough draft and_ the 
fourth draft of the Bill, thus manifested, in express terms, 
the intention of the framers of the British North America 
Act to vest in the Lieutenant-Governor of each Province 
the power of reservation, and serve to remove any doubt 
(if there otherwise were any doubt) as to the intent of 
section 90 of the British North America Act, 1867. 


9, Extent of |The Lieutenant-Governor of a Province be- 


werent ing the representative of the Sovereign for 
Lieuténant- : ee ip 
Governor. all purposes of provincial government, the 


question remains, how far and in what 
manner he is or may be vested with the power or duty 
of exercising the royal prerogative? 
The answer to this question appears to be governed by 
the following principles: 
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(1) The prerogative of the Sovereign, when it has not 
been expressly limited by a local law or statute, is as 
extensive in His Majesty’s Overseas Dominions and 
Colonial Possessions as in Great Britain: The Liquidators 
of the Maritime Bank v. Receiver General of New Bruns- 
wick, (1892) A.C. 437, 441; Exchange Bank of Canada v. 
The Queen, 11 A.C. 157; Regina v. Bank of Nova Scotia, 
11 S.C.R. 1; in Re Bateman’s Trust, 15 Equity, 255. 


(2) On the cession of Canada to Great Britain in 1763, 
the Crown of England became possessed of all legislative 
and executive powers within the country so ceded to it, and 
save so far as it has since parted with those powers by 
legislation, royal proclamation, or voluntary grant, it is 
still possessed of them; the British Government (and 
Parliament) might delegate those powers to the Governor 
or Government of one of the colonies either by a royal 
proclamation, which has the force of a statute, or by a 
statute of the British Parliament or by statute of a local 
Parliament to which the Crown has assented, and if this 
delegation has taken place the depository or depositories 
of the executive and legislative powers and authority of 
‘the Crown can exeroise those powers and that authority 
to the extent delegated as effectively as the Crown itself 
could have exercised them: Attorney General of Canada v. 
Cain (1906) A.C. 542. 


(3) The powers distributed between the Dominion on 
the one hand, and the Provinces on the other hand, “ cover 
the whole area of self-government within the whole area 
of Canada,” and “it would be subversive of the entire 
scheme and policy of the Act to assume that any point of 
internal self-government was withheld from Canada” 
Attorney Géneral for Ontario v. Attorney General for 
Canada (1912) A.C. 571, 581, 583, 584; British Coal Cor- 
poration v. The King, (1985) A.C. 500, 517. 


(4) The powers so conferred endowed the Dominion 
Parliament and the Provincial Legislatures, within their 
respective spheres, with “ authority as plenary and as ample 

as the Imperial Parliament in the plenitude of 
Had power possessed and could bestow”: Hodge v. The 
Queen, 9 A.C. 117, 182; In re Initiative and Referendum 
Act (1919) A.C. 984, 935, 942; Croft v. Dunphy (1933) 
A.C. 156. 163-4. It would seem to be within the legislative | 
competence of the Provincial Legislatures to regulate or 
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prohibit the prerogative right of the King in Council to 
entertain appeals from provincial courts in civil matters 
to the same extent as it was held to be within the compe- 
tence of the Dominion Parliament to regulate or prohibit 
appeals to the King in Council in criminal matters: 
British Coal Corporation v. The King (1935) A.C. 500, 
521, 522. But, on the other hand, section 92, head 1 of 
the British North America Act, which empowers a pro- 
vincial legislature to amend the Constitution of a Province 
“except as regards the office of Lieutenant-Governor,” 
_ excludes the making of a law which abrogates any power 
_which the Crown possesses through the Lieutenant Gov- 
ernor who directly represents the Crown: In re Initiative 
and Referendum Act (1919) A.C. 934. 


(5) A Colonial Governor under the British system 1s 
not a viceroy; but is vested with authority limited by tl the 
ferms of His Commission and Instructions, and, of course, 
by the terms of any statute conférring hone upen him 
or. regulating his powers: Musgrave v. Pulido (1879) 
5 A.C. 102; Bonanza Creek Gold Mining Company v. The 
King (1916) 1 A.C. 566, 585, 586. For the measure of the 
powers of a Lieutenant-Governor, as regards the exercise 
of the royal prerogative, the terms'of his Commission and 
Instructions and of thé British North America Act itself 
must be looked to: Bonanza Creek Gold Mining Co. v. 
The King (1916) 1 A.C. 566, 585, 586, 587. By the terms. 
of his Commission, the Lieutenant-Governor is merely 
authorized and empowered “to do and execute all things 
that shall belong to your said command and the trust we 
have reposed in you.. . . according to the several 
powers, provisions and directions granted or appointed 
you by virtue of the Act of Parliament of the United 
Kingdom of Great Britain and Ireland, passed in the 
Thirtieth Year of Her late Majesty’s Reign, called and 
known as ‘The British North America Act, 1867,’ and 
of all other Statutes in that behalf and of this our Present 
Commission, according to such instructions as are here- 
with given to you, and hereunto annexed or which may » 
from time to time be given to you, in respect of the said 
Province of ah... ss. a: under the Sign Manual of Our 
Governor General of Our Dominion of Canada, or by order 
‘of Our Privy Council for Canada, and according to such 
laws as are or may be in force within the said Province 
CONCRETE apa tates ” 
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There are several provisions of the British North America 
Act under which the Lieutenant-Governor’s power to exer- 
cise the prerogative of the Sovereign is expressly recognized, 
as, for instance, section 82, which empowers him in the 
Sovereign’s name to summon the Legislatures of Ontario 
and Quebec; and section 72, which authorizes the Lieuten- 
ant-Governor of Quebec to appoint the members of the 
Legislative Council in the Sovereign’s name. Furthermore, 
it was held in Bonanza Creek Gold Mining Co. v. The King | 
(1916) 1 A.C. 566, 580, 581, that in virtue of section 64 and 
65 of the British North America Act, the exercise of the 
prerogative power of the Sovereign to incorporate com- 
panies, so far as provincial objects required its exercise, 
became vested in the Lieutenant-Governors to whom Pro- 
vincial Great Seals were assigned as evidences of their 
authority. Again in Liquidators of the Maritime Bank of 
Canada v. Receiver General of New Brunswick (1892) A.C. 
437, it was held that, in virtue of the provisions of the 
British North America Act, the prerogative right of the 
Crown to be paid in priority to other creditors with debts 
of equal degree in the administration of a common debtor’s 
estate appertained to the Crown in the right of each 
Province; and it was further held, in this connection, that 
the Lieutenant-Governor was as much the representative 
of the Crown for. provincial purposes as the Governor 
General for Dominion purposes. 


(6) The distribution of executive authority under the 
British North America Act, 1867, in substance follows the 
distribution under that Act of legislative authority, so that 
the two kinds of authority are-correlative: Bonanza Creek 
Gold Mining Company v. The King (1916) 1 A.C. 566, 586, 
587. It has been held, for instance, that the Provincial 
Legislature can properly confer power on the Lieutenant- 
Governor to pardon offences against provincial legislation: 
Attorney General for Canada v. Attorney General for 
Ontario, 23 8.C.R. 458, affirming, 19 O.A.R. 31 and 20 O.R. 
222. So, also, it was held in the Queen’s Counsel Case 
(Attorney General for the Dominion of Canada v. Attorney 
General for the Province of Ontario) (1898). A.C. 247, 
that the Legislature of Ontario had full power to confer 
upon the Lieutenant-Governor the right to appoint Queen’s 
Counsel, and to regulate precedence at the Bar, in virtue 
of its legislative authority to amend the Constitution 
(s. 92(1)), appoint officers (s. 92.(4)), and regulate the 
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administration of justice in the province (s. 92 (14)). 
Then, again, the Judges of the Supreme Court of Nova 
Scotia, in the Great Seal Case, in 1877, pointed out that 
Her Majesty in assenting (through the Governor General) 
to certain Provincial Acts authorizing “ Her Lieutenant- 
Governor” to exercise her prerogative right in the use of 
the Great Seal in and for the province—“ to the extent in 
which it is necessarily conferred on that high officer by the 
statute ”’—did expressly delegate to and empower Lieu- 
tenant-Governors to exercise certain prerogative rights 
appropriate to the office of the representative of the 
Sovereign in the particular province: Can. Sess. Pap. 1877, 
No. 86, p. 36; Todd’s Parliamentary Government in the 
British Colonies, 2nd ed., p. 596. 


(7) The prerogatives of the Crown, in relation to terri- 
torial revenues, are reserved to the Provinces by s. 109 of 
the British North America Act, 1867. These prerogatives 
include the right to escheat: (Attorney General of Ontario 
v. Mercer, 8 A.C. 767), to precious metals: (Attorney 
General of British Columbia v. Attorney General of Can- 
ada, 14 A.C. 198), and to bona vacantia: (The King v. 
Attorney General of British Columbia (1924) A.C. 215). 


(8) Several provisions of the British North America Act 
have been held to show clearly that all prerogative func- 
tions and powers not specifically bestowed by its provisions 
upon the Governor General or Lieutenant-Governor, or 
reserved to the Dominion or the Provinces, remain vested 
in the Sovereign. ‘Thus, by sec. 9, the executive gov- 
ernment and authority over Canada is declared to continue 
and be vested in the Sovereign; by sec. 14 is declared the 
power of the Sovereign to authorize the Governor General 
to appoint deputies; by sec. 15, the command of the 
naval and military forces continues and is vested in the 
Sovereign, and by sec. 16, until the Sovereign otherwise 
directs, the seat of Government shall be at Ottawa. “These 
and other provisions of the British North America Act,” 
said the Judicial Committee in the Bonanza Creek Gold 
Mining Case (1916) A.C. 566, at 587, “appear to preserve 
prerogative rights of the Crown which would pass if the 
scheme were that contended for, and to negative the theory 
that the Governor General is made a Viceroy in the full 
sense, and they point to the different conclusion that for 
the measure of his powers the words of his commission and 
the statute itself must be looked to.” C.P.P. 
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APPENDIX Ae 


Judicial Opinions Concerning the Office of Lieutenant- 
Governor of a Province 


Ex Parte CLEMENT ARTHUR DANSEREAU, (1875) 19 L.C.J. 
210. 


Ramsay J., delivering the judgment of the Court of 
Queen’s Bench (composed of Dorion, C. J., Monk, Tascher- 
eau, Ramsay and Sanborn, JJ.) said at p. 215: 


“They are markedly called legislatures in contradistinction to Par- 
liament. The Queen forms no part of these Legislatures, although 
through her representative the Governor General she appoints the Lieu- 
tenant-Governors; and I take it she could not in her own person sanction 
a bill of a local legislature, although she names the officer who shall 
perform this duty, a bit more than she could perform the duties now 
devolving on me, acting under her commission and by her authority ” 


Church v. Blake ((1876) 1 Q.L.R. 177, 180-182; (1876) 2 
Q.L.R., 236; sub nom. Attorney General of Quebec v. 
Attorney General of the Dominion) 3 Cart. Cases on B.N.A. 
Act, 100. 


Tessier, J., at p. 105: 

“Tt is vain, therefore, to argue on the ground that it is the Governor- 
General and not the Lieutenant-Governor who is the Queen’s representa- 
tive. This is true in regard to the special attributes of royalty which Her 
Majesty can delegate and confer by and in virtue of her royal prerogative 
and instructions, but it is not true in regard to those matters over which 
Her Majesty the Queen has no longer any direct power, such as the 
public lands and the rights ‘of property, and civil rights in each Province. 
The name of Her Majesty can be used in the administration of justice 
and to enforce the rights of property of the Provincial government, 
because this is a part of the sovereign authority conferred on the Pro- 
vincial governments, and which they have: the right to exercise in the 
name of Her Majesty. 

It is said that the Lieutenant-Governor does not represent Her 
Majesty in the same way as does the Governor General. This is true 
in a general sense, but not in regard to the special attributes given to the 
Lieutenant-Governor by the Imperial Act. In these he is as truly the 
representative of the Sovereign as is the Governor General in those which 
belong to him; otherwise Legislative Councillors would be persons of 
more importance and nearer royalty than the Lieutenant-Governor, 
because sect. 72 says they shall ‘be appointed by the Lieutenant-Gov- 
ernor, in the Queen’s name,’ and those so appointed would find them- 
selves above the power which in reality selects them. This would be a 
curious anomaly. 
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Taschereau, J. at 114: 


“Now, under our constitution, the sovereignty is at Ottawa. It is 
only there that Her Majesty is directly represented. It is only in relation 
to the Dominion that the 9th sect. of the B.N.A. Act says, ‘The Execu- 
tive Government and authority of and over Canada is hereby declared to 
continue and be vested in the Queen.” And when it is a question of the 
legislative power, it is of the Federal Parliament only, and in no sense 
of the Provincial Legislature, that the Queen forms a part. ‘There shall 
be one Parliament for Canada, consisting of the Queen, an Upper House 
styled the Senate, and the House of Commons,’ says sect. 17 of the Act. 
This is in reference to the Federal Parliament. Now, are the Provincial 
Legislatures composed of the Queen and one or two Houses? By no 
means. ‘There shall be a Legislature for Ontario, consisting of the 
Lieutenant-Governor and of one House;’ sect. 69. “There shall be a 
Legislature for Quebec, consisting of the Lieutenant-Governor and of two 
Houses;’ sect. 71. 

For the Parliament of the Dominion, the Queen and two Houses; 
for the Legislature of Quebec, the Lientenant-Governor and two Houses. 

The Lieutenant-Governors in each Province sometimes act for and 
in the name of Her Majesty, in those exceptional cases where the power 
is given by the B.N.A Act. But the Governor General alone is the direct. 
representative of Her Majesty in and for the whole Dominion, and to 
him alone, as such representative, is entrusted the exercise of the royal 
prerogatives, within the limits fixed by the constitution (and this con- 
stitution for the Dominion is partly written and partly unwritten), either 
resulting from our dependence on England, or still further prescribed by 
the special instructions which Her Majesty is pleased to give him. There 
is only one sovereignty for the whole Dominion, and this sovereignty 
resides in the federal executive power.” 


Regina v. Amer, (1878) 42 U.C.Q.B.R., 391. 
Harrison, C.J. at 407, 408: 


“There still remains the question as to where, since confederation, p,. 407. 
prerogative power (to issue special commissions of Oyer and Terminer, 
and General Jail Delivery) exists. 

The B.N.A. Act, in sec, 9, enacts that the Executive Government and 
authority of and over Canada ‘is hereby declared to continue and be 
vested in the Queen.’ 

The power being a prerogative one, can only be exercised/by the p, 408. 
Queen or her representative. The Governor General of Canada is the 
only executive officer provided for by the Act who answers this deserip- 
tion.” | 


Lenoir v. Ritchie (1879) 3 S.C.R. 575. 
Henry, J. at p. 613: 


“The argument of this question, however, is unavailable, for the 
Queen has not signified her assent to the Local Act in question. By the 
provisions of section 90 of the Imperial Act the Governor General, and 
not the Queen, assents to Local Acts made in his name as provided. The 
Lieutenant-Governors are appointed not by the Queen, but by the 
Governor General in Council. It cannot, therefore, be successfully con- 
tended that the Queen has assented to the Local Act in question; nor 
can it be with greater success contended, that by assenting to it the 
Governor: General had any power in doing so to interfere with the royal 
prerogative (i.e., to appoint Queen’s Counsel) in question. 


p. 622. 


p. 623. 


p. 634. 


p. 635. 
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Taschereau, J. at 622, 623: 


“But, said the appellants, Her Majesty has assented to this Act of 
the Nova Scotia Legislature. This, in my opinion, is a grievous error. 
Her Majesty does not form a constituent part of the Provincial Legis- 
latures, and the Lieutenant-Governors do not sanction their Bills in Her 
Majesty’s name.” 

| DS eee eee Pane i 

“T really do not see on what the appellants can rely to support the 
contention that Her Majesty has sanctioned the Act now under con- 
sideration. It seems to me that the theory that the Queen is bound by 
certain statutes because she is a party thereto can have no application 
whatever to the Provincial statutes. In the Federal Parliament, the laws 
are enacted by the Queen, by and with the advice and: consent of the 
Senate and the House of Commons. Not so in the Provinces. Their 
laws are enacted by the: Lieutenant-Governors and: the Legislatures. The 
Governor General is appointed under the Royal Sign-Manual and Signet; 
the Lieutenant-Governors are not even named by the Governor General, 
but by the Governor General in Council. They are officers of the Domin- 
ton Government. Their office, as the heads of the Provinces, is a very 
high and a very honourable one indeed, but they are not Her Majesty’s 
representatives, at least quo ad the matter now under consideration, and 
so as to bind Her Majesty in any matter not left exclusively under the 
Provincial control by the British North America Act. I mean that, 
admitting the theory that the Provincial laws must be held to be enacted 
in Her Majesty’s name, and I need not consider how far this may be 
admissible, this can be so only when such laws are strictly within the 
powers conceded to the Provincial Legislatures by the Imperial Act. When 
they go beyond the limits assigned to them, they act without jurisdic- 
tion.” 


Gwynne, J. at pp. 634, 635, 637: : 

“The head of their executive Government (i., of the Provincial 
Governments) is not an officer appointed by Her Majesty, or holding any 
commission from her, or in any manner personally representing her, but 
an officer of the Dominion Government, appointed by the Governor 
General, acting under the advice of a council, which the Act constitutes 
the Privy Council of the Dominion, The Queen forms no part of the 
Provincial Legislatures, as she does of the Dominion Parliament. The 
Provincial Legislatures consist. in some Provinces of such subordinate 
executive officer and of a Legislative Assembly, and in others of such 
executive officer and of a Legislative Council and Assembly. 

The use of Her Majesty’s name by these Provincial authorities is 
by the Act confined to the summoning and calling together the Legis- 
latures; and, singular as it seems, this is, by the 82nd section, rather 
by accident, I apprehend, than design, confined to the Lieutenant- 
Governors of Ontario and Quebec. | 

By the 91st section it is declared that the acts of the Dominion 
Parliament shall be made by the Queen, by and with the advice and 
consent of the Senate and House of Commons, treating the Queen her- 
self as an integral part of the Parliament, while the 92nd section enacts 
that the ‘Legislatures’ of the respective Provinces, that is to say, the 
Lieutenant-Governor and the Legislative Assembly in Provinces, having 
but one House, and the Lieutenant-Governor and the Legislative Council 
and Assembly in Provinces having two houses, shall make laws in relation 
to matters coming within certain enumerated classes of subjects, to which 
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their jurisdiction is limited. Nothing can be plainer, as it seems to me, 
than that the several Provinces are subordinated to the Dominion Govern- 
ment, and that the Queen is no party to the laws made by those Local 
Legislatures, and that no act of any of such Legislatures can in any 
manner impair or affect Her Majesty’s right to the exclusive exercise of all 
her prerogativ2 powers, which she continues to enjoy untrammelled, except 
in so far as we are obliged to hold that, by the express terms of the 
B.N.A. Act, or by irresistible inference from what is there expressed, she 
has, by that Act, consented to being divested of any part of such pre- 
rogative. 

* aR * * * 

The Provincial statute, in virtue of which the Letters Patent appoint- p. 637. 
ing the appellants are professed to be issued, recites, that the Lieutenant- 
Governor of right ought to have the power of appointment. I fail to 
see, however, by what right that officer, who is not by the constitution. 

Her Majesty’s representative, ought to have the power to confer this 
title of honour in prfeerence to Her Majesty herself, and to her repre- 
sentative the Governor General of the Dominion.” 


Mercer v. Attorney-General of Ontario (1881), 5 S.C.R. 
: 538. 


Ritchie, C.J. at pp. 637, 638: 
“To say then that the Lieutenant-Governors, because appointed by p. 637. 

the Governor General, do not in any sense represent the Queen in the 

government of their provinces is, in my opinion, a fallacy; they represent 

the Queen as Licutenant-Governors did before Confederation, in the per- 

formance of all executive or administrative acts now left to be performed 

by Lieutenant-Governors in the Provinces inthe name of the Queen; and 

this is notably made apparent in section 82, which enacts that ‘the 

Lieutenant-Governors of Ontario and Quebec shall from time to time, 

in the Queen’s name, by instrument under the Great Seal of the province,/ 

summon and call together the Legislative Assembly of the province, —and p. 638. 

with reference to which matter, nothing is said in respect to Nova Scotia 

and New Brunswick, the reason for which is obvious, the executive 

authority at confederation continuing to exist,the Lieutenant-Governors 

of those provinces were clothed with authority to represent the Queen, 

and in Her name call together the legislatures—and also in the section 

retaining the use of the Great Seals, for the Great Seal.is never attached 

to a document except to authenticate an act done in the Queen’s name, 

such as proclamations summoning the legislatures, commissions appoint- 

ing the high executive officers of the province, grants of the public lands, 

which grants are always issued in the name of the Queen, under the 

provincial Great Seals.” 


Taschereau, J. at 671: 


“The question submitted to us by one of the learned counsel for the p. 671. 
respondent as to whether the Queen forms part of the local legislatures 
seems to me to have no practical bearing on this case. That, when any- 
thing which, according to the principles of the British Constitution, must 
be done in her Majesty’s name, has to be done by the Lieutenant-Gover- 
nors of the provinces, under the British North America Act, they are 
authorized to do it in her Majesty’s name, and are deemed then to act 
for her Majesty, has not, that I remember, been denied by the appellant. 

But they are not her Majesty’s direct representatives, as the Governor 


p. 672. 
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General is. They have never been considered as such by the Imperial 
authorities. 


‘The Lieutenant-Governors of the provinces of the Dominion, how- 
ever, important locally their functions may be, are a part of the colonial 
administrative staff, and are more immediately responsible to the Governor 
General in Council. They do not hold commissions from the Crown, and 
neither in power nor privilege resemble those Governors, or even Lieu- 


- tenant-Governors of colonies, to whom, after special consideration of their 


personal fitness, the Queen, under the great seal and her own hand and 
signet, delegates. portions of her prerogatives and issues her own instruc- 
tions, says the Earl of Carnarvon in a despatch to Lord Dufferin dated 
January 7th, 1875: Vol. 8, No. 7 Sess. Papers, 1875. 

That the Lieutenant-Governors are considered by the Imperial authori- 
ties as officers of the Dominion Government seems/also clear by the pro- 
ceedings in the Letellier affair, and the despatch of Sir Michael Hicks- 
Beach to the Marquis of Lorne on the subject, dated July 3rd, 1879 ‘(Accts. 
and Papers, Imp. H.C., Vol. 51, p. 127, Sess. 1878, 1879). 


The following despatch of the Duke of Buckingham and Chandos to 
Lord Monck, is written in the same view of the Lieutenant Governor’s 
position. 

DowNnIina Street, October 19, 1868. 


My Lorp—I have under my consideration your Lordship’s 
despatch, No. 170, of the 9th September, submitting the question 
whether the Lieutenant-Governors of the provinces within the 
Dominion of Canada are entitled to salutes from H.M. ships and 
fortifications within their respective provinces. 


I have the ‘honour to acquaint you that under the circumstances 
of the case, the Lieutenant-Governors of the provinces holding their 
commissions from the Governor General, will not be entitled to 
salutes. 

I have the honour to be, 
&c. &e. &c. 


(Signed) BUCKINGHAM & CHANDOS. 


Tue Viscount MoNcE. 


Another despatch from the Secretary of State for the Colonies, dated 
7th November, 1872, though it recognizes the Lieutenant-Governors should 
be deemed to be acting directly on behalf of Her Majesty on certain 
occasions, treats them on ordinary occasions as representing the Dominion 
Government. 


And with reference to the question asked by Sir Hastings 
Dole and submitted by Lord Lisgar for my decision, namely, 
‘whether the Lieutenant-Governors are supposed to be acting on 
behalf of the Queen,’ I have to observe that, while from the nature 
of their appointment they represent on ordinary occasions the 
Dominion Government, there are, nevertheless, occasions (such as 
the opening or closing of a session of the provincial legislature, the 
celebration of Her Majesty’s birthday, the holding of a levee, &c., &c.,) 
on which they should be. deemed to be acting directly on behalf of 
Her Majesty, and the first part of the National Anthem should he 
played jin their presence, 

(Signed) KIMBERLEY. 
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A reference to the order of precedence established for Canada by p. 673. 
Her Majesty shows that the Lieutenant-Governors do not take rank and 
precedence immediately after the Governor General, but only after the. 
general commanding Her Majesty’s troops, and after the admiral com- 
manding Her Majesty’s naval forces on the British North America station. 

I do not cite these documents as conclusive evidence for a court of 
justice, but as worthy of consideration, and to show that the Imperial 
authorities and Her Majesty herself consider the Lieutenant-Governors 
as not generally representing the sovereign. 


Gwynne, J. at p. 711: 


sui of whose legislatures (i.e., of the provinces) Her Majesty 


does not, as she does of the Dominion, and as she did of the old provinces, 
constitute a component part, and to the validity of whose Acts, the Act 
which constitutes their charter does not even contemplate the assent of 
Her Majesty as necessary. The jurisdiction conferred on these bodies 
being purely of a local, municipal, private and domestic character, no 
such intervention of the Sovereign consent was deemed necessary or 
appropriate. eo 


Molson v. Chapleau (1883) 6 Legal News. 222. 
Papineau, J. at p. 224 said: 


“Tt has been properly said that the Queen cannot surrender any of 
her prerogatives, except by a*law and in express terms. In like manner 
and more properly it may be said that the Queen cannot cease to be the 
personification of the sovereign authority in any part of the Empire with- 
out a law of the imperial parliament, or an agreement in express terms to 
that effect. For from the moment when it is no longer she who per- 
sonifies the sovereign authority in every province of the Empire, that 
province is no longer an integral part of that Empire. Now, if the Queen 
has withdrawn, by the federal compact, both from the legislature and 
executive of the provinces, and if the Lieutenant-Governors are not her 
representatives, and do not exercise in her name and in her stead the 
authority which they exercise; these provinces are no longer integral 
parts of the Empire. The powers granted to the provincial legislatures 
are granted to them to the exclusion of the federal parliament. It is 
the same with the executive power. A certain number of these powers 
are rights of sovereignty, which can only be exercised by the sovereign 
or by her representatives in her name. Such are legislation over property 
and civil rights, the administration of justice, the constitution of the 
courts, as well civil as criminal, etc. Hither the Lieutenant-Governors 
and Legislators act in their own name (then they are independent of 
Her Majesty) or they do so in the name of Her Majesty, and then they 
are her representatives. If it is right to say that Her Majesty in person 
does not form part of the provincial legislatures and provincial govern- 
ments, it is equally right to say that she forms part of them by represen- 
tation. For she cannot cease to form part of them, personally or by 
representation, without ceasing to be sovereign of those provinces.” 


The Queen v. Bank of Nova Scotia, (1885 11 8.C.R., 1. 
Taschereau, J. at p. 24: 


“The Lieutenant-Governors, no doubt, in the performance of certain 
of their duties as such under the B.N.A. Act, may be said to represent 
Her Majesty, in the same sense and as fully, perhaps, as Her Majesty is 


p. 420. 
p. 421. 


p. 165. 
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represented, for instance, by justices of the peace, constables and bailiffs, 
in the execution of their duties. But it is the first time that I hear it con- 
tended, as has been done in this case, that the Lieutenant-Governor in a 
province, on matters not exclusively left to the provinces under the 
BN.A. Act, could ever use Her Majesty’s name and prerogatives to defeat 
Her Majesty’s rights and prerogatives.” 


Gibson v. M’Donald (1885) 7 O.R., 401. 
O’Connor, J. at pp. 420, 421, 422: 


“The Governor-General is the direct representative of the Queen, 
her only representative in Canada, holds his commission immediately from 
Her Majesty, and exercises the larger powers of the Executive of the 
Dominion inferior only to the powers of the Imperial Government, but 
superior to those of thé Provincial Government. 

He, therefore, exercises all the executive power which is vested in Her 
Majesty by the Act, and the prerogative powers of the Crown to the 
fullest extent that they are capable of being exercised in relation to the 
Dominion; that is, to the fullest that is consistent with colonial de- 
pendence, for that is the effect of his commission and instructions ..... 

No person can administer justice but by the authority and in the 
mame of the Queen. 

She, therefore, appoints the Judges or Justices, who administer justice 
in her Courts. 

In Canada the Governor, who alone represents her there, appoints the 
Judges in her name, under the advice of his council. . 

my * ae * 


Of this Government (i.e., the provincial) neither the Queen nor her 
representative is a part. It is'composed merely of ‘officers’, of whom: the 
Lieutenant-Governor is an officer of the Dominion, appointed by the 
Governor General. This distinction is a marked one, which seems in itself 
clearly to exclude from the Provincial Government the exercise of the 
Crown’s prerogative, and the statutory powers reserved to the Crown in 
relation to the administration of justice in Canada.” 


Regina v. St. Catharines Milling Company (1886) 138 
O.A.R., 148. 


_ Burton, J. A. at pp. 165, 166: 


“Tf it had not been for the expression to be found in some judicial 
utterances placing within very narrow limits the powers of the executive of 
the Provinces, I should have thought it too clear for argument, that the 
powers formerly exercised by the Lieutenant-Governors of the other Prov- 
inces, and by the Governor General of Canada in reference to provincial 
matters, including agreements or so-called treaties with the Indians for 
the extinguishment of their rights, and granting to them in lieu thereof 
certain reserves either for occupation or for sale, were now vested ex- 
clusively in the Lieutenant-Governors. The view that has been sometimes 
expressed that they do not represent Her Majesty for any purpose, appears 
to me to be founded on a fallacy, and to be taking altogether too narrow 
a view of an Act, which is not to be construed like an ordinary Act of 
Parliament, but as pointed out in the Queen v. Hodge, is to be interpreted 
in a broad liberal and quasi political sense. 


* * * * * 
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There are several clauses of the British North America Act in which p. 166. 


his power to act in the name of the Queen is expressly recognized, as. for 
instance: section 82, which empowers him in the Queen’s name to summon 
the Legislature: in sec. 72 the Lieutenant-Governor of Quebec is 
authorized to appoint legislative councillors in the Queen’s name; and 
the Provincial Legislatures create Her Mayjesty’s courts of civil and 
criminal jurisdiction, the writs in which are issued in Her Majesty’s 
name. And this view appears to have received the direct confirmation of 
the Privy Council in Theberge v, Laudry, in which the Judicial Com- 
mittee refer to an Act of the Provincial Legislature (2 App. Cas. 108) as 
having been assented to on the part of the Crown, and to which therefore 
the Crown was a party.” 


Att.-Gen. of Canada v. Att.-Gen. of Ontario (1891) 20 
O.R. 222. 


Boyd, C. at p. 247: 


“What has just been said, answers also the argument based upon 
section 92, sub-sec. 1 of the Imperial Act, which forbids interference with 
‘the office of Lieut.-Governor. That veto is manifestly intended to keep 
_ intact the headship of the Provincial Government, forming, as it does, 
the link of federal power; no essential change is possible in the constitu. 
tional position or functions of this chief officer, but that does no inhibit 
a statutory-increase of duties germane to the office.” 


The Liquidators of the Maritime Bank of Canada v. The 
Receiver-General of New Brunswick, (1892) A.C. 437. 


Lord Watson delivering the judgment of the Judicial 
Committee of the Privy Council said: 


“Their Lordships do not think it necessary-to examine, in minute 
detail, the provisions of the Act of 1867, which nowhere profess to curtail 
in any respect the rights and privileges of the Crown, or to disturb the 
relations then subsisting between the Sovereign and the provinces. The 
object of the Act was neither to weld the provinces into one, nor to 
subordinate provincial governments to a central authority, but to create 
a federal government in which they should all be represented, entrusted 
with the exclusive administration of affairs in which they had a common 
interest, each province retaining its independence and autonomy. That 
object was accomplished by distributing, between the Dominion and the 
provinces, all powers executive and legislative, and all public property 
and revenues which had previously belonged to the provinces, so that the 
Dominion Government should be vested with such of these powers, 
property, and revenues as were necessary for the due performance of its 
constitutional functions, and that the remainder should be retained by the 
provinces for the purposes of provincia] government. . . 

It would require very express language, such as is not to be found 
in the Act of 1867, to warrant the inference that the Imperial Legislature 
meant to vest in-the provinces of Canada the right of exercising supreme 
legislative powers in which the British Sovereign was to have no share. 

_ If the Act had not committed to the Governor General the 
power of appointing and removing Lieutenant-Governors, there would 
have been no room for the argument, which, if pushed to its logical con- 
clusion, would prove that the Governor General, and not the Queen, 


p. 441. 


p. 442. 


p. 443. 


p. 579. 


p. 580. 
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whose Viceroy he is, became the sovereign authority of the province 
whenever the Act of 1867 came into operation. But the argument ignores 
the fact that, by sec. 58, the appointment of a provincial governor is made 
by the ‘Governor General in Council by Instrument under the Great 
Seal of Canada,’ or, in other words, by the Executive Government of the 
Dominion, which is, by sec. 9, expressly declared ‘to continue and be 
vested in the Queen.’ There is no constitutional anomaly in an executive 
officer of the Crown receiving his appointment at the hands of a govern- 
ing body who have no powers and no functions except as Yepresentatives 
of the Crown. The act of the Governor General and his Council in 
making the appointment is, within’the meaning of the statute, the act 
of the Crown; and a Lieutenant-Governor when appointed, is as much 
the representative of Her Majesty for all purposes of provincial govern- 
ment as the Governor General himself is for all purposes of Dominion 
Government.” 


Bonanza Creek Gold Mining Company v. The King (1916) 
1 A.C. 566. 


Viscount Haldane delivering the judgment of the Judicial 
Committee of the Privy Council said: 


“  ,. . It is to be observed that the British North America Act has 
made a. distribution between the Dominion and the provinces which 
extends not only to legislative but to executive authority. The executive 
government and authority over Canada are primarily vested in the 
Sovereign. But the statute proceeds to enact, by s. 12, that all powers, 
authorities, and functions which by any Imperial statute or by any statute 
of the provinces of Upper Canada, Lower Canada, Canada, Nova Scotia, 
or New Brunswick are at the Union vested in or exercisable by ine 
respective Governors or Lieutenant-Governors of these provinces shall, 
‘as far as the same continue in existence and are capable of being exercised 
after the Union in relation to the government of Canada,’ be vested in 
and exercisable by the Governor General. Sec. 65, on the other hand, 
provides that all such powers, authorities, and functions shall, ‘as far as 
the same are capable of being exercised after the Union in relation to the 
government of Ontario and Quebec respectively, be vested in and exer- 
cisable by the Lieutenant-Governors of Ontario and Quebec respectively.’ 
By s. 64 the constitution of the executive authority in Nova Scotia and 
New Brunswick was to continue as it existed at the Union until altered 
under the authority of the Act. 


The effect of these sections of the British North America Act is that, 
subject to certain express provisions in that Act and to the supreme 
authority of the Sovereign, who delegates to the Governor General and 
through his instrumentality to the Lieutenant-Governors the exercise of the 
prerogative on terms defined in their commissions, the distribution under 
the new grant of executive authority in substance follows the distribution 
under the new grant of legislative powers. In relation, for example, to the 
incorporation of companies in Ontario with provincial objects the powers 
of incorporation which the Governor General or Lieutenant-Governor 
possessed before the Union must be taken to have passed to the Lieutenant- 
Governor of Ontario so far as concerns companies with this class of objects. 
Under both s. 12 and s. 65 the continuance of the powers thus delegated 
is made by implication to depend on the appropriate Legislaturé not 
interfering. 
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_ There can be no doubt that prior to 1867 the Governor General was 
for many purposes entrusted with the exercise of the prerogative power 
of the Sovereign to incorporate companies throughout Canada, and such 
prerogative power to that extent became after confederation, and so far 
as provincial objects required its exercise, vested in the Lieutenant- 
Governors, to whom provincial Great Seals were assigned as evidences 
- of their authority. Whatever obscurity may at one time have prevailed 
as to the position of a Lieutenant-Governor appointed on behalf of the 
Crown by the Governor General has been dispelled by the decision of 
this Board in Lrquidators of the Maritime Bank of Canada v. Recewver- 
General of New Brunswick ((1892) A.C. 437, 443). It was there laid down 
that-‘the act of the Governor General and his Council in making the 
appointment is, within the meaning of the statute, the act of the Crown; 
and a Lieutenant-Governor, when appointed, is as much the representative 
of Her Majesty for all purposes of provincial government as the Governor 
General himself is for all purposes of Dominion government.’ 

The form of the commission by which the Governor General appoints 
a Lieutenant-Governor to be Lieutenant-Governor of Ontario bears this 
out. For it runs in the name of the Sovereign, and is ‘to do and execute 
all things that shall belong to your said command and the trust we have 
reposed in you, according to the several provisions and directions granted 
or appointed you by virtue of the Act of the United Kingdom of Great 
Britain and Ireland passed in the thirtieth year of the reign of Her late 
Majesty Queen Victoria, called and known as The British North America 
Act, 1867, and of all other statutes in that behalf and of this our present 
commission, according to such instructions, as are herewith given to you 
or which may from time to time be given to you in respect of the said 
province of Ontario under the sign manual of our Governor General of 
our said Dominion of,Canada, or by order of our Privy Council of Canada, 
and according to such laws as are or shall be in force in the said province 
of Ontario.’ 

.. . A yet larger view of the devolution and distribution of executive 
power in Canada was suggested in some of the arguments addressed to 
their Lordships from the Bar, and they are aware that this view has been 
contended for on former occasions in the Dominion. It has been urged 
in several cases which have occurred that the Governor General and the 
Lieutenant-Governors of the provinces, excepting so far as the Royal 
prerogatives have been reserved expressly or by necessary implication, 
have the right to exercise them, as though by implication completely 
handed over and distributed in such a fashion as to cover the whole of 
the fields to which the self-government of Canada extends. The Governor 
and the Lieutenant-Governors would thus be more nearly viceroys than 
representatives of the Sovereign under the restrictions explained in 
Musgrove v. Pulido (1879) 5 App. Cas. 102), where it was laid down that, 
in the case of a Crown, Colony, the commission of the Governor must in 
éach case be the measure of his executive authority, a principle which, 
in such a case as that of a self-governing Dominion like Canada, might 
find its analogy in the terms not only of the commission but of the 
statute creating the Constitution. 

The argument for the larger view concedes that it is the general rule 
in the construction of statutes that the Crown is not affected unless there 
be words to that effect, inasmuch as the law made by the Crown with the 
assent of the Lords and Commons is enacted prima facie for the subject 
and not for the Sovereign. But this principle of construction it is said 
cannot apply to an Act the expressed object of which is to grant a 


p. 581. 


p. 585. 


p. 586. 


p. 587. 
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Constitution with full legislative and executive powers. In the: case of 
such an Act there is therefore no presumption that the general provisions 
it contains were not intended to include any matter of prerogative which, 
in the absence of the rule of construction above stated, would fall within 
the general words employed. For a Constitution, granted to a dominion 
for regulating its own affairs in legislation and government generally, 
cannot be created without dealing with the prerogative, and the British 
North America Act from beginning to end deals with matters of preroga- 
tive, for the most part without expressly naming the Sovereign. 


If this argument were well founded it would afford a short cut to the 
solution of the question which has arisen in this appeal. For under the 
distribution of the prerogative which it assumes it would be difficult to- 
see how a Lieutenant-Governor, placed in the position of a viceroy as 
regards matters pertaining to the government of his province, could be 
excluded from the prerogative power of incorporating by charter, unless _ 
that power had been expressly taken away by legislation, 

But their Lordships abstain from discussing at length the question so 
raised. They will only say that when, if ever, it comes to be argued 
points of difficulty will have to be considered. There is no provision in 
the British North America Act corresponding even to s. 61 of the Aus- 
tralian Commonwealth Act, which, subject to the declaration of the dis- 
cretionary right of delegation by the Sovereign in ch, 1, s. 2, provides 
that the executive power, though declared to be in the Sovereign, is yet 


_to be exercisable by the Governor General. /Moreover, in the Canadian 
Act there are various significant sections, such as s. 9, which declares the 


executive government and authority over Canada to continue and be 
vested in the Sovereign; s, 14, which declares the power of the Sovereign. 
to authorize the Governor General to appoint deputies; s. 15, which, 
differing from s. 68 of the Commonwealth Act, says that the command 
in chief of the naval and military forces in Canada is to be deemed 
to continue and be vested in the Sovereign; and s. 16, which says that, 
until the Sovereign otherwise directs, the seat of the Government in 
Canada shall be Ottawa. These and ofher provisions of the British North 
America Act appear to preserve prerogative rights of the Crown which 
would pass if the scheme were that contended for, and to negative the 
theory that the Governor General is made a viceroy in the full sense, 
and they point to the different conclusion that for the measure of his 
powers the words of his commission and of’ the statute itself must be 
looked to, In the case of Liquidators of the Maritime Bank of Canada 
v. Receiver-General ‘of New Brunswick ((1892) A.C. 437, Vol. 1, p. 414) 
already referred to, it was said by this Board that the provinone of the 
Act ‘nowhere profess > curtail in any respect ‘the rights and privileges 
of the Crown or to’ disturb the relations then subsisting between the 
Sovereign and the provinces.’ Properly understood, and subject to such 
express provisions of the Act as. transfer what would otherwise remain ~ 
prerogative powers, their Lordships are disposed to agree with this inter- 
pretation. It is quite consistent with it to hold that executive power 
is in many situations which arise under the statutory Constitution of 
Canada conferred by implication in the grant of legislative power, so 
that where such situations arise the two kinds of authority are correla- 
tive. It follows‘that to this extent the Crown is bound and the preroga- 
tive affected. But such a conclusion is a very different one from the far- 
reaching principle contended for in the argument in question.” 
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In Re The Initiative and Referendum Act (1919) A.C., 


935. The head-note reads as follows: 

“The British North America Act, 1867, s. 92, head 1, which empowers 
a Provincial Legislature to amend the constitution of the Province, ‘ except- 
ing as regards the office of Lieutenant-Governor,’ excludes the making of 
a law which abrogates any power which the Crown possesses through the 
Lieutenant-Governor who directly represents the Crown. 

The Initiative and Referendum Act, being 6 Geo. 5, c. 59 of the Acts 
of the Legislative Assembly of Manitoba, is invalid, since it would compel 
the Licutenant-Governor to submit a proposed law to a body of voters 
totally distinct from the legislature of which he is the constitutional head, 
and would render him powerless to prevent it from becoming an actual 
law if approved by those voters. The offending provisions of the Act 
being so interwoven with its scheme as not to be severable, the ‘Colonial 
Laws Validity Act, 1865, cannot be applied to validate any part of the 
Act.” 


Viscount Haldane delivering the judgment of the Judicial 
Committee of the Privy Council said: 


“ 
Act of 1867 to remain vested in the Queen, and, by s. 12, all powers, 
authorities and functions vested in or exercisable by the Governors or 
Lieutenant-Governors of the Provinces brought into confederation "were, 
so far as the same continued in existence and were capable of being 
exercised after the Union in relation to the Government of Canada, to be 
vested in and exercisable by the Governor General. A Parliament was 
then set up for Canada. Part V of the Act established analogous Consti- 
tutions for the Provinces. For each of these there was to be a Lieutenant- 
Governor. Although he is under s. 58 appointed by the Governor General, 
it has been settled by decisions of the Judicial Committee, such as that 
in Liquidators of the Maritime Bank of Canada v. Recewer General of 
New Brunswick ‘((1892) A.C. 437, Vol. 1, p. 414), that, as the appointment 
of a Provincial Governor is made under the Great Seal of Canada, and 
therefore really by the Executive Government of the Dominion which is 
in the Sovereign, the Lieutenant-Governor is as much the representative 
of His Majesty for all purposes of Provincial Government as is the 
Governor General for all purposes of Dominion government. Sect. 65 
and the other sections dealing with the subject define the powers of the 


Lieutenant-Governor as being such of those powers having been exercis- p, 942. 


able by the Governors or Lieutenant-Governors of the Provinces brought 
into Confederation, as are exercisable in relation to the Government of 
a Province. 

After thus defining the executive power the statute goes on 
to provide for a Legislature for each Province, and concludes Part V by 
declaring in s. 90 that what has been laid down as to the Dominion Par- 
‘iament in regard to Appropriation and Money Bills, the recommenda- 
tion of money votes, the assent to Bills, the disallowance of Acts, and 
the signification of pleasure on Bills reserved, is to extend and apply to 
the Legislatures of the several Provinces as if these provisions were re- 
enacted and made applicable im terms to the respective provinces and 
their Legislatures, with the substitution of the Lieutenant-Governor of 
the Province for the Governor General, of the Governor General for the 
Sovereign and for a Secretary of State and of one year for two years 
and of the Province for Canada. ; 

The Act then, by two well-known sections, 91 and 92, distributes the 
powers of legislation which it confers between the Dominion Parli§ment 


The Executive Government of Canada was declared by the p. 941. 


p. 943. 


p. 944. 
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and the Provincial Legislatures. Nothing in s. 91, which relates to 
Dominion powers, affects the question under consideration, excepting in 
one important respect. . . . The language of s. 92 is important. That 
section commences by enacting that ‘in such Province the Legislature 
may exclusively make laws in relation to matters’ coming within certain 
classes of subjects. The only one of these classes which is relevant for 
the present. purpose is the first enumerated, ‘the amendment from time 
to time, notwithstanding anything in this Act, of the Constitution of the 
Province, excepting as regards the office of Lieutenant-Governor.’ 

The- references their Lordships have already made to the character 
of the office- of Lieutenant-Governor, and to his position as directly 
representing the Sovereign in the province, renders natural the exclusion 
of his office from the power conferred on the Provincial Legislature to 
amend the constitution of the Province. The analogy of the British 
Constitution is that on which the entire scheme is founded, and that 
analogy points to the impropriety, in the absence of clear and unmis- 
takable language, of construing s. 92 as permitting the abrogation of any 
power which the Crown possesses through a person who directly repre- 
sents it. For when the Lieutenant-Governor gives to or withholds his 
assent from a Bill passed by the Legislature of the province, it is in con- 
templation of law the Sovereign that so gives or withholds assent. More- 
over, in accordance with the analogy of the British. Constitution which 
the Act of 1867 adopts, the Lieutenant-Governor who represents the 
Sovereign is a part of the Legislature. This is in terms so enacted in 
such sections as s, 69, the principle of which has been applied to Manitoba 
by s. 2 of the Dominion Statute of 1870, which formed the new Province 
out of Rupert’s Land and the North-Western Territory, and established it 
with the Constitution provided by the Act of 1867. It follows that if the 
Initiative and Referendum Act has purported to alter the position of the 
Lieutenant-Governor in these respects, this Act was in so far ultra vires. 

Their Lordships are of opinion that the language of the Act cannot 
be construed otherwise than as intended seriously to affect the position 
of the Lieutenant-Governor as an integral part of the Legislature, and to 
detract from rights which are important in the legal theory of that posi- 
tion. For if the Act is valid it compels him to submit a proposed law to 
a body of voters totally: distinct from the Legislature of which he is the 
constitutional head, and renders him powerless to prevent it from becoming 
an actual law if approved by a majority of these voters. It was argued 
that the words already referred to, which appear in s. 7, preserve his 
powers of veto and disallowance. Their Lordships are unable to assent 
to this contention. The only powers preserved are those which relate to 
Acts of the Legislative Assembly as distinguished from Bills, and the 
powers of veto and disallowance referred to can:only be those of the 
Governor General under s. 90 of the Act of 1867, and. not the powers of 
the Lieutenant-Governor, which are at an end when a Bill has become an 
Act. Sect. 11 of the Initiative and Referendum Act is not less difficult 
to reconcile with the rights of the Lieutenant-Governor. It provides that 
when a proposal for repeal of some law has been approved by the majority 
of the electors voting, that law is automatically to be deemed repealed 
at the end of thirty days after the clerk of the Executive council shall 
have published in the Manitoba Gazette a statement of the result of the 
vote. Thus the Lieutenant-Governor appears to be wholly excluded from 
the new legislative authority. 

These considerations are sufficient to establish the ultra vires char- 
acter of the Act. The offending provisions are in their Lordships’ view 
so interwoven into the scheme that they are not severable.” 
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